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contact the Planning Division at 9700 Seventh Avenue (City Hall), Hesperia, California, during normal business hours (7:30 a.m. to 5:30 p.m., Monday
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In compliance with the American with Disabilities Act, if you need special assistance to participate in this meeting, please contact Dave Reno, Principal
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meeting. [28 CFR 35.10235.104 ADA Title 11]

Documents produced by the City and distributed less than 72 hours prior to the meeting regarding any item on the Agenda will be made available in the
Planning Division, located at 9700 Seventh Avenue during normal business hours or on the City’s website.



August 11, 2011

AGENDA
HESPERIA PLANNING COMMISSION

Prior to action of the Planning Commission, any member of the audience will have the opportunity to address the
legislative body on any item listed on the agenda, including those on the Consent Calendar. PLEASE SUBMIT A

COMMENT CARD TO THE COMMISSION SECRETARY WITH THE AGENDA ITEM NUMBER NOTED.

I

CALL TO ORDER 6:30 p.m.

A. Pledge of Allegiance to the Flag

B. Invocation

C. Roll Call:
Chair Chris Elvert
Vice Chair William Muller
Commissioner Bill Jensen
Commissioner Julie Jensen
Commissioner Paul Russ

JOINT PUBLIC COMMENTS

Please complete a “Comment Card” and give it to the Commission Secretary. Comments
are limited to three (3) minutes per individual. State your name and address for the
record before making your presentation. This request is optional, but very helpful for the
follow-up process.

Under the provisions of the Brown Act, the Commission is prohibited from taking action on
oral requests. However, Members may respond briefly or refer the communication to staff.
The Commission may also request the Commission Secretary to calendar an item related
fo your communication at a future meeting.

CONSENT CALENDAR

D. Approval of Minutes: July 14, 2011 Planning Commission Meeting Draft Minutes.

PUBLIC HEARINGS

1. Consideration of revised Site Plan Review SPR11-10182, to expand an existing automotive
repair facility and reconfigure the vacuum area; and Variance VAR11-10208, to allow the
vacuum area canopy to encroach 10 feet into the minimum 20-foot rear yard setback at 17985
Bear Valley Road. (Applicant: Hesperia Car Wash LLC; APN: 0399-132-31) (Staff Person:
Lisette Sanchez-Mendoza)

2. Consideration of Conditional Use Permit CUP11-10195 to establish a car sales/auction facility
on 6.0 acres zoned -1 located on the west side of “I” Avenue, 625 feet north of Eucalyptus.
(Applicant: Team Truck Dismantling; APN: 0415-011-12) (Staff Person: Daniel Alcayaga)

3. City-Freeway Pylon Signs Workshop. (Staff Person: Dave Reno)
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PLANNING COMMISSION AGENDA August 11, 2011

PRINCIPAL PLANNER’S REPORT

The Principal Planner or staff may make announcements or reports concerning items of interest to
the Commission and the public.

E. DRC Comments 41

F. Major Project Update

PLANNING COMMISSION BUSINESS OR REPORTS l

The Commission Members may make comments of general interest or report on their activities
as a representative of the Planning Commission.

ADJOURNMENT \

The Chair will close the meeting after all business is conducted.

I, Kathy Stine, Planning Commission Secretary for City of Hesperia, California do hereby certify that | caused to be
posted the foregoing agenda on Thursday, August 4, 2011 at 5:30 p.m. pursuant to California Government Code

§54954.2.

Kathty Sting
Planning Commission Secretary




REGULAR MEETING
July 14, 2011
MINUTES

HESPERIA PLANNING COMMISSION MEETING @ 4 ﬁ.

The Regular Meeting of the Planning Commission was called to order at 6:34 p.m. by Chair
Elvert in the Council Chambers, 9700 Seventh Avenue, Hesperia, California.

CALL TO ORDER 6:34 p.m.

A. Pledge of Allegiance to the Flag
B. Invocation

C. Roll Call:
Chair Chris Elvert
Vice Chair William Muller
Commissioner Bill Jensen
Commissioner Julie Jensen
Commissioner Paul Russ

Present: Chris Elvert
William Muller
Bill Jensen
Julie Jensen
Paul Russ

JOINT PUBLIC COMMENTS OPENED AT 6:36 P.M.

Al Vogler spoke during the Public Comment period regarding crime and medical marijuana
Dispensaries. He requested that the Commission make decisions that value the Community at
large.

JOINT PUBLIC COMMENTS CLOSED AT 6:38 P.M.

CONSENT CALENDAR

D. Approval of Minutes: June 9, 2011 Planning Commission Meeting Draft Minutes.

Motion by Paul Russ to approve draft minutes of june 9, 2011 Planning Commission
Meeting. Seconded by William Muller and passed with the following roll call vote:

AYES: Chris Elvert, William Muller, Bill Jensen, Julie Jensen and Paul Russ
NOES: None
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PUBLIC HEARING

1. Consideration of Development Code Amendment DCA11-10103 regarding medical marijuana
dispensaries (Applicant: West Coast Patients Group; Area affected: Citywide) (Staff Person: Lisette

Sanchez-Mendoza)

Assistant Planner Lisette Sanchez-Mendoza gave a PowerPoint Presentation on the
Medical Marijuana Development Code Amendment proposal.

Lisette Sanchez-Mendoza stated that staff’s recommendation was to maintain the
current ban and deny the ordinance to amend DCA11-10103 and introduced four green
sheet items.

Commission asked staff questions and discussion ensued.

Chair Elvert opened the Public Hearing at 7:41 p.m.

Applicant, West Coast Patients Group representative, Scott McMurtrey stated
that they feel there are many legal problems with the ordinance.

Randy Ponce, a Pastor in Hesperia, stated he opposed dispensaries.

Sadie Barajas spoke in opposition of changing the current ordinance and is in favor of
keeping the ban.

Al Vogler spoke in opposition to dispense medical marijuana.
Sharon Green, a Pastor with Higher Praise Tabernacle, spoke in opposition.
Chris Green spoke in opposition to medical marijuana dispensaries in Hesperia.

David Holman spoke in opposition of dispensaries in Hesperia and cited State and
Federal laws.

Dave Matteson and Darlene Matteson spoke in favor of medical marijuana and
dispensaries.

Candis Gutierrez spoke in favor of dispensaries.

John McClanahan spoke in opposition of dispensaries within the City of Hesperia as
well as the County.

Carol Hearn spoke in opposition of dispensaries in the City and feels the price tag
would be too high.

Mark Skubish and Bruce Mueller gave their 3 minutes to Laticia Peppers.
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Laticia Peppers, council for Crusaders for Patients Rights, spoke in favor of
dispensaries.

Emily Hearn spoke in opposition of dispensaries.

Jennifer Melvin from High Desert OG dispensary, spoke in favor of amending the
ordinance to allow dispensaries.

Kevin Sutman spoke in favor of dispensaries.
Joseph Kluchin spoke in favor of dispensaries.
Vicki Richardson spoke in favor of dispensaries.

Eileen Muller spoke regarding the problems of a current dispensary on Main Street
and stated that they should remain banned.

Daniel Paine spoke in favor of dispensaries.
Nicole Skubish spoke in favor of dispensaries.

Lou Burgess spoke in opposition to dispensaries and was concemed on the overall
effect on the City.

Mike Sassenberger spoke in favor of dispensaries.
Sonia Marshall spoke in opposition of medical marijuana and dispensaries.
Yolanda Ponce spoke in opposition of dispensaries.

Laurie Yovanovich spoke in opposition of dispensaries.

Chair Elvert closed the Public Hearing at 9:05.

Chair Elvert explained that the Commission was here only to decide the land use issue
for the City of Hesperia.

Motion by William Muller to approve Resolution No. PC-2011-15, recommending
that the City Council deny DCA11-10103, regarding medical marijuana
dispensaries. Seconded by Paul Russ and discussion ¢nsued.

Paul Russ stated that the Commission was here to decide whether or not to allow
dispensaries/collectives under the City’s land use development code and they have a
right to ban them.
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Bill Jensen questioned the scientific, legal and financial information regarding
the proposed ordinance and motioned to have a scientific workshop and a legal/
financial workshop.

Julie Jensen stated that citizens with serious medical issues have a right to obtain
medical marijuana.

L5 o o o
Commission discussion ensued.

Motion by Bill Jensen to continue the public hearing in order to have (2) workshops to
rework the ordinance regarding land use. Seconded by Julie Jensen and passed with
the following roll call vote:

AYES: Chris Elvert, Bill Jensen and Julie Jensen
NOES: William Muller and Paul Russ

2. Consideration of Development Code Amendment DCA11-10191, to amend the Residential Land
Use District regulations. (Applicant: City of Hesperia; Affected area: Citywide) (Staff Person: Daniel

Alcayaga)

Senior Planner Daniel Alcayaga gave a PowerPoint presentation and stated that the
primary purpose of the Development Code Amendment was to make the Development
Code consistent with the General Plan.

Paul Russ clarified that this amendment was to get to a one map system.

Bill Jensen requested that the word "zoning" be placed on the map title.

Chair Elvert opened Public Comments at 10:09 p.m.

One comment to consider regarding the combining of three maps.

Chair Elvert closed Public Comments at 10:11 p.m.

Motion by Paul Russ to adopt Resolution No. PC-2011-26, as presented approving
DCA11-10191, amending the Residential Land Use District regulations. Seconded by
Bill Jensen and passed with the following roll call vote:

AYES: Chris Elvert, William Muller, Bill Jensen, Julie Jensen, and Paul Russ
NOES: None

3. Consideration of Development Code Amendment DCA11-10167, to reorganize and amend the
animal regulations. (Applicant: City of Hesperia; Affected area: Citywide) (Staff Person: Stan Liudahl)

Senior Planner Stan Liudahl gave a PowerPoint presentation and stated that staff was
taking the new General Plan Land Use Map and fitting the animal regulations to it.

_4_
PLANNING COMMISSION



Commission discussion ensued.

Chair Elvert opened Public Comment at 10:23 p.m.

No Comments to consider.

Chair Elvert closed Public Comment at 10:23 p.m.

Motion by Paul Russ to adopt Resolution No. PC-2011-24, approving DCA11-10167,
reorganizing and amending the animal regulations. Seconded by Julie Jensen and
passed with the following roll call vote:

AYES: Chris Elvert, William Muller, Bill Jensen, Julie Jensen, and Paul Russ
NOES: None

PRINCIPAL PLANNER’S REPORT

E. DRC Comments

F. Major Project Update

Principal Planner Dave Reno, AICP, gave an update on Ranchero Road Underpass
and stated that it had gone out to bid.

Dave Reno stated that the Wal-Mart groundbreaking will be July 26™ at 9:00 a.m.
Chris Elvert asked if Team Truck Dismantling from DRC will be coming to the

Planning Commission and Dave Reno responded that it will be coming as an auto sales
yard.

PLANNING COMMISSION BUSINESS OR REPORTS

No business or reports to consider.

Chair Elvert adjourned the meeting until Thrusday, August 11. 2011 at 10:30 p.m.

Chris Elvert,
Commission Chair

By: Kathy Stine,
Commission Secretary
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3 3384 McLAUGHLIN AVENUE
LOS ANGELES, CA 90066
Telephone and Facsimile: (31 0)° 745-3771
Email: arahan nberrv’a catncom

July 14,2011 -
For Urgent Delivery To Each Commissioner
;The Planning Commissioners
City of Hespéria Planning Commission

9700 Sevenih Avenue:
Hesperia, CA 92345

Re: Consideration of Development Code Amendment DCA11-10103 reparding Medical
Marijuana Dispensaries. ;

Honorable Comimissioners:

1 represent High Desert OG which is one of the medical marijuana dispensaries in
Hesperia. High Desert is-a collective dispensary that complies with the provisions of Califomia
law. However, the City is trying to shut High Desert down upon the basis of the City of Hesperia
ban on medical marijuana dispensaries. An appeal (if necessary), notice of claim and
proceedings against the City will soon be filed. L expect to see other dispensaries facing closure
proceedmgs and argiiing, among other things. that the City’s current total ban is unconstitutional,

violates civil rights, and renders the City liable for substantial damages and associated legal fees

and costs.

]. THE CITY’S TOTAL BAN UPON ANY COLLECTIVE‘DISPENSARY IS UNLAWFUL

Organic
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all medical marijuana dispensaries is unconstitutional and can be enjoiried (because itis -

aZ

eextend these provisions.” This section of the Ordinance will prevent
collectives even though the MMPA permits their existence (put another

~way, it will *prohibit what the statute cémm‘ands.’ She‘m‘in‘_—WilIiam&

do, goes too far and contradicts the MMPA > December 10,2010 Order;
p.10:21-11:9.

Citing City of Claremont v. Kruse (2009) 177 Cal. App. 4“' 1153, 1172-76, the City’s
staff report (page 1-1) argues that “[f]he éouns have held that a complete local ban on
dispensaries is a valid exercise of the city’s police power and is not preempted by the
Compassionate Use Act orSB 420.” However, in my opinion Claremont is already old law in
this rapidly evolving legal ‘la'ndscape. Claremont only involved a temporary moratorium which is
constitutional because it is merely prospective, temporary and does not close down existing
businesses. Claremonz did not involve a permanent collective dispensary ban such as the one that
is currently enforced in Hesperia. Consequently, Claremont is not good legal authority in support
of the City of Hesperia’s permanent ban upon any medical marijuana dispensary within the City

Jimits.
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o ] More recent legal authonty comes from the same appellate dlstnct 1n Qualzﬁed Parzent_s -
Sy, any of Anahetm (2010) 187.Cal App. 4th 734 In Anahezm the fourth dlStI‘ICI court-of appeals
- (wh1ch includes Hespena) ru]ed that in matters relating to medical marijuana collective . '

«d1spensanes federal law d1d not preempt California state law and that California state law d1d

! preempt local laws w}uch must be “conmstent with the prowsmns of the MMPA
"Whetilér fhe 'MMPA ‘bars Jocal governments ﬁ‘ofn uéiﬁé nixisahce
'abatemeni law and penal leg1s]auon to prohlblt the use of propeny for
.medlcal manj uana purposes Iemams to be deter:rmned Czty of Claremo_nt
v Kruse (2009) 197.Cal: “App. 4% 1133, on.which the cnty rehes did not
1nvolve an ordmancc like Anaheim’s {or Hesperia’s], which potentially
contradicts [H&S] sections 11362.765 aﬁd 11362:775 by making the nse of
proﬁerty acrime “solely on the basis”‘ of otherwise lawful marijuana =

activity. ;. [T]he MMPA explicitly touches on land use law by proseribing

i1 sections 11362.765 and 11362.775 the application of sections1 1570
11366, and 11366 540 uses of_prdv rty involving suedical man)

,,,,,

sﬂance, {0 conclude a city may criminalize as a

TS
o

D"' _ T property the state pressly pied

from criminal liabilityin sections 11362.765 and'11362.775.” Anaheim, pp.
753-754, FN. 4 "Emphiasis added:

More specifically, thi_a Anaheim court wrote:

‘The city's oft-repeated, er'orative,gharacteri.zgition of QPA asa "st(jre_front-:v.
dispensary," rather than a "coopgrative" or "colle,c‘give'," is not persila_siv_e.
The city seems to suggest that any medical marij uéna_ outlet it designates
‘as-a "dispensary" affronts Ca]ifdmja medical marjjuana law. fn. 2 The
city's argum'e;nt [187 Cal.App.4th 752] fails for two reasons. First, we are

here after demurrer, and QPA is identiﬁggl-nowhere in the complaint or

any judicially noticeable material as a "storefront dispensary.” Second, the

"dispensary" label -- even a'ss{xr'ning' it is apt — is not dispositive. As the.
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collec‘uve or cooperatwe that dmuenses medlcal ‘marijuana through a -
S itmay 2w A G Gu1delmes'

upra;p:117) 'We percei 1S 'eito disagree

- The recent passage of AB 2650 further dxstances Claremont from the.current state of the
law. AB 2650 isan [a]ct to add Section 11362. 768 to the Health & Safety Code, relatmo to
‘medical marijuana. Slgmﬁcanﬂy. H&S §] 1362 768 express]y provxdes for medlcal man_]uana

Supersedeas staying a Superior Court ’ipj‘uni;tfbn =5

din

favors d,e.f,ehhdants/appel]*ci_’_vi}ts;,ﬂ that a substantial issue of law 1s ‘presented by
the appeal; and that we sflould therefore exercise to preserve the status quo.
pending the appeal. (Citations omitted.) Accordingly, we GRANT the
petition by deferidaﬁts/appellants for an order in the nature of supersedeas
aﬁd direct that the preliminary injunct-ion issued by the Superior Court is

STAYED pending resolution of the appeal.”
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Therefore a tot‘aj? ban, as in Hesperia, is preempted by state law and therefore
unconstltutlonal Indeed, strict enforcement of existing law in relation to exnstme

collectne dispensaries would probably produce a reduction of their numbers to an

»acceptable figure! In some cities thJs has been one dispensary per 10,000 citizens. In

another Inland Empire City where [ was ‘involved, the City was considering a

b ~Franchlse/L1cense agreement providing for one dlspensary for every 30,000 citizens and

the djspensanes would pay.a. substant]al dzuly franchxse fee (although a 1ocal sa]es ta.\

‘based system works more fan'ly and mtegrates more. effectwelv \mth state sales tax o

payments to the State Board of Equahzanon‘.

Accordingly, it is submitted that the emerging trend of the applicable law is clear:

The City of Hesperia may regulate medical marijuana dispensaries (“cdnsistent” with the

MMPA) but it may not totally eliminate them. Furthermore, as set forth in the statute, any

local regulation must be “consistent” with the state statute.

2. BANKS ATTRACT MORE CRIME THAN COLLECTIVES

The City of Hesperia Staff Report focuses heavily upon allegéd.negaiive
secondary effects. However, Los Angeles Police Chief Charlie Beck has stated that
“Banks are more likely too get robbed than medical marijuana dispensaries. ...
Opponents of the [medical marijuana] clinics complain that they attract a host of criminal
activity to the neighborhoods including robberies. But a report that Beck recently had the
[LAPD] generale 160king at citywide robberies in 2009 found that simply was not the
cése. ] have tried to verify that because that, of course, is the mantra.” Said Beck. It
doesn’t really bear out.” Dailynews.com, Tony Castro, LAPD chief: Pot clinics not
plagued by crime. Yet another survey showed higher crime statistics around Los Angeles
City Councilman offices than around medical marijuana dispensaries!

3. THE HESPERIA BAN VIOLATES PATIENTS MEDICAL RIGHTS

The City’s total ban of all and any medical marijuana dispensaries violates the

CUA and the MMPA conferred rights of qualified patients to associate for the purpose of
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; nc__-synthetlc drugs have been meifecnve or too tox‘,

A majonty of tbe state’s voters conférred these: statutory and patlenius nghts upon _
se‘jously i Cahfornlans Some of 1hese peoplé are Old and 1rﬁinob11e They Should not .

hav,e o:ry and obtain transportahon to other cmes or Lounhes to obtain theit1r edlcatlon

&

& % F %

If the City continues to engage in the 'iJ;}g,reasii}lglyjfliﬁ:gi'ﬁﬁs‘@o‘hsequénces» ofa.

“total ban-ori all medical marijuana collectives, the orily real winners will be the lawyers.
and the fees they generate for themselves at the expense of either the local citizens or the

dispensaries.

~ Accordingly, it is submitted that the City of Hesperia should approve DCA10-
101 03 (or a revised version thereoﬁ_ regardingr medical marijuana dispensary collectives.
Enacting appropriate local requirements, and treating the matter-as a revenue raising
opportunity seems a beiter use of scarce city TeSoqri(i’ie:is"—.ﬂ)an'mourLﬁng an increasingly

expensive rear-guard and recalcitrant “Reefer Madness” type resistance 1o the inevitable.

//‘Mﬁm ;
Graham E. Berry

Cc: clients
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LexisNexis®

View Original Source Image of This Document
DARRELL KRUSE and CLAREMONT ALL NATURAL NUTRITION AIDS BUYERS
INFORMATION SERVICE, (a.k.a. "C.ANN.AB.LS."), Appellants vs. THE CITY OF
‘CLAREMONT, Respondent
2nd Civil No. B210084
COURT OF APPEAL OF CALIFORNIA, 2ND DISTRICT
2009 CA App. Ct. Briefs 10084,;2009 CA App. Ct. Briefs LEXIS 2296
January 26, 2009

The Honorable Dan T. Oki, Judge. Los Angeles County Superior Court Case Number KC
049836.

Initial Brief: Appellant-Petitioner

COUNSEL: [*1] Burton Mark Senkfor, Esq., State Bar No. 62723, Law Office of Burton Mark Senkfor, Beverly

Hills, California, Allison B. Margolin, Esq., State Bar No. 222370, Beverly Hills, California, Attorneys for Appellants
DARRELL KRUSE and CLAREMONT ALL NATURAL NUTRITION AIDS BUYERS INFORMATION SERVICE.

INTERESTS: CERTIFICATE OF INTERESTED ENTITIES OR PERSONS

(Check one): [[checkmark]] INITIAL CERTIFICATE [] SUPPLEMENTAL CERTIFICATE

‘Notice: Please read rules 8. 208iand 8.488 before completing this form. You may use this form for the initial

certificate in an appeal when you ﬁ}e your brief.or a prebrlefing motion, application, or ‘opposition to such a
motion or application in the Court of Appeal, and when you file a petition for an- extraordmary writ. You may
also use this form as a-supplemental certificate when you learn of changed or additional information that must

be disclosed.
1. This form is being submitted on behalf of the following party (name): Darrell Kruse and Claremont All Natural, etc.

2.a. []There are no interested entities or persons that must be listed in this certificate under rule 8:208.

'b. [[checkmark]] Interested entities or persons required to be listed under rule 8.208 are as follows:

Full name of interested Nature of interest
entity or person (Explain):
(1)DARRELL KRUSE owns 100% of Appellant Claremont All

Natural, etc.

=2k
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The undersxgned certifies that the above-listed persons or entities (corporatlons, partnerships, firms, or any
other assocxatlon, but not mcludmg government entities or their: agencnes) ‘have elther (1) an ownershlp interest
of 10 percent or more inthe party if it is:an entlty, or (2)-a financial or other interest in the outcome of the

. proceeding that the jlistices should consnder in determmmg whether to disqualify ’themselves, as deﬁned in rule

8.208(e)(2).
Date: January 26, 2008

Burton Mark Senkfor, Esq.
(TYPE OR PRINT NAME)

/s/ [Signature] '
(SIGNATURE OF PARTY OR ATTORNEY)

TITLE: APPELLANTS" OPENING BRIEF

TEXT: STATEMENT OF THE CASE

The small picture in this case is whether Respondent City of Claremont (the "City") established its causes of action
against Appellants Darrell Kruse ("Kruse") and Claremont All Natural Nutrition AIDS Buyers Information Service
("C.AN.N.A B.LS.") (together, the "Kruse Parties") for nuisance under Civil Code Section 3479 ("§3479").

The big picture includes whether being able to obtain arid use medical marijuana is a matter of statewide concern,
whether local municipalities can secondguess the State on medical marijuana policy matters, and whether local
municipalities can thwart the State's laws intended to facilitate access to medical marijuana by outnght prohibition of all
medical marijuana dispensaries in their locality.

The complaint in the underlying litigation sought a permanent injunction, based upon three causes [*2] of action
for "public nuisance" solely founded upon §3479, barring the Kruse Parties from doing business as a2 marijuana
dispensary only at a particular location in the City. The case was tried as a court trial, without a jury. The trial court
rendered a judgment on June 10, 2008 barring the Kruse Parties from doing such business anywhere within the City.

On August 11, 2008, the Kruse Parties filed their Notice of Appeal herein, believing that the trial court erred in
numerous instances encompassed within its judgment.

STATEMENT OF FACTS

In November 1996, the Compassionate Use Act of 1996 (Proposition 215) became law in the State of California,
authorizing the medical use of marijuana. As of January 1, 2004, the Medical Marijuana Program (S.B. 240) became
law in the State of California, to facilitate the implementation of the Compassionate Use Act of 1996. The
Compassionate Use Act of 1996 and the Medical Marijuana Program are hereafter jointly referred to as the "medical
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2009 CA App.Ct. Briefs 10084; 2009 CA App. Ct. Briefs LEXIS 2296, 2

*

LS

In ea}iy July 2006, Kruse went to the offices of the Clty and met with a City planner there. Kfus’e'wante(i to'kopcn a

- medical marijuana collective in the City, and asked what applicable regulations [*3] the City had. Kruse was told that

the City did not have any regulations-as to that type of business, but the planner did not think the City would let Kruse
open such a business in the City. Kruse told the planner that this type of business was a legal but honconforming use in
any zong in any city where not otherwise regulated, and that if there were no regulations, sucha business could be
located where the business operator wanted. Reporter's Transcript ("RT") 15-17, 67-68.

As of Sep@ember;]4,i’2006_, thé_ Ci'ty hac_i no zoning specifically addressing or excluding a medical marijuana
collective or dispensary in the City. Appellants' Appendix ("App.") 163. However, Claremont Municipal Code Section

.212 and Table 212.A therein specifically permitted "cigar/cigarette/smoke shops'{,'_ "food/drug and kiqdfed products”,
."health, herbal, botanical stores", "pharmacies”, "counseling”, and “offices fo;.philanthropic5 charitable and service

iy Y

organizations”. Exhibit 103; App. 261 s

On September 14, 2006, Kruse filed a Business Tax Application and a Business Permit Application with the City,
to operate C.A.N.N.A B.LS. s a business in the City. Exhibits 1 and 2; App. 259.

On September 15, 2006, City [*4]. Manager Jeff Parker ("Parker") wrote to Kruse to inform him that the City was
denying his applications for a business license and a business permit to operate C.A, N.N.A B.LS. within the City limits,
because the proposed use, a "medical cannabis caregivers collective and information service” was assertedly not
specifically addressed as a permitted use in any existing land use zoning district within the City, Parker stafed that an
amendment to the Land Use and Development Code would be necessary to permit this use, that Kruse vybuld have to
pay for the preparation and review of such amendment by City staff and the City attorney; that it would take at least six
months to review and prepare such amendment, and there were no guarantees the amendment would be adopted. Exhibit

3; App. 259.

As of such date, there was a hypnotist in the same building as Kruse who had received a business license and-
business permit, although "hypnotist” was not specifically addressed as a permitted use in any existing land use zoning
distriet within the City. Exhibit 160; RT 48-50,70-71.

"On or about September 16, 2006, Kruse began operating C.AN.N.A.B.LS. in the City, without a business license or
business [*5] permit. App. 163.

On September 21, 2006, Kruse timely filed an Appeal of Commission Decisions, regarding the denials of his
applications for a business license and business permit. Exhibit 4; RT 27; App. 260.
X
On September 26, 2006, the City Council met, considered, and passed an interim urgency ordinance ("Ordinance
No. 2006-08") to enact a 45-day moratorium on the establishment and operation of medical marijuana dispensaries in
the City, assertedly pursuant to-Government Code Section 65658. Exhibit 43; RT 29; App. 260. Ordinance No. 2006-08

stated, among other things, in Sections 4 and 5 thereof:

"SECTION 4. * * *

"3. The Claremont Municipal Code and Land Use and Development Code do not address or regulate in
any manner the existence or location of medical marijuana dispensaries.

¥ % %

"5 ... [1]t appears there is curtently a conflict between federal laws and California laws regarding the

legality of medical‘marijuana dispensaries.
?.
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. "6.To address the apparent conflict in laws; as well as the commumty and: statew1de concerns regarding
' { the establishment of medical manjuana dispensaries, it is necessary for the City of Claremont to study
-:- mthe potentlal impacts [*6] such"'facxhtles may have on the public. health, safety, and welfare

* % ¥
“SECTION 5:The City £ Council hereby dlrects the Planniing D1v151on to considerand’ study p0551b1e

means of regulatmg or: prohlbmng medical marijuana dispensaries, mcludmg zomngvbased regulatlons
andother regulanons 5

The Kruse Parties continued in business, by providing medical marijuana. to patients who were in compliance with
the mediCal marijuana Jaws and possessed a valid re.,ommendatxon from a California physmlan which the Kruse Parties

had verified. App. 162-163.
The City started writing lettér.s to Kruse and citing him for violations. Exhibits 9, 10, 17, 18, 20,21, etc,

On October 24, 2006, the City Council met and passed another interim urgency ordinance ("Ordinance No.
2006-09"), extendmg the prior moratorium for an additional 10 months and 15 days: Exhibit 44; RT 29; App. 260.

The City continued to give Kruse administrative citations, which included more [*7] than $ 6,200 in fines.

“This lawsuit was filed, and a preliminary injunction was issued. C.A.N.N'A.B.IS. then ceased operating. App.
1,261. ' ;

On September 11, 2007 , the moratorium was extended until September 24, 2008, by Ordinance No. 2007-06.

‘Exhibit 45; RT 30; App. 261.

Prior to trial, the parties stipulated that certain matters were not issues in the case, and the trial court approved the
stlpulatlon at the trial. RT 4-5; App. 162-163.

There was no isstie in this case whether or not: 1) the Kruse Parties were "primary careglvers" under the medical
marijuana laws; 2) persons who purchased marijuana from the Kruse Parties were "qualified patients” or had
identification cardsmunder the medical marijuana laws; 3) the Kruse Parties operated within the requirements of the
medical marijuana laws; or 4) persons who purchased marijuana from the Kruse Parties acted within the requirements of

the medicél marijuana laws. RT 4; App.'162-163.

There was no issue jn this case whether or not the Kruse Parties sold marijuana in v1olat10n of California state law,
but the City was still required to prove that the Kruse Parties created a nuisance. RT 4; App. 163.

There was no issue in this case [*8] whether the Kruse Parties' sales of marijuana were nonprofit, made no profit,
or made a profit. RT 5; App. 163.

ARGUMENT
I
SUMMARY OF ARGUMENT

The trial court erroneously found that the Kruse Parties caused a nuisance pursuant to §3479, when there is no part

_.l 5 =
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of §3479 which is applicable to the facts herein.

The trial court erroneously found that actions assertedly in contravention of the Federal Controlled Substances Act,
but not in contravention of California 1aw could cause a nuisance under §3479.

The trial court erroneously attempted to effectuate, enforce,-and incorporate federal marijuana laws mto California
nuisance law, contrary to clear recent Cahforma authority.

The trial court erroneously found that operating without a business license or tax certificate.could causea nuisance .
under §3479, when there is no part-of §3479 which supports such conclusion.

The trial court erroneously found that operating without a business license or tax certificate could be a nuisance per.
se, when the Clty never pled any cause of actlon for nuisance per.se, and there was no enactment by the Citydeclaring
thata person or business creates a nuisance by failing [*9] to have a business license or tax certificate.

The trial court erroneously found that the Kruse Parties created a public nuisance, because the City failed to
establish a connecting ¢ causatlve link to a threatened harm.

The trial court erroneously refused to determine whether or not being able to obtain and use medical marijuana was
a matter of statewide concern, which in turn relates to issues of conflicts with local law and preemption.

The trial court erroneously refuse% to consider whether or not the State of California has preempted local action in
the field of determining how the federal marijuana laws should be addressed in California, which relates to the City's
moratorium on medical marijuana dispensaries that was enacted in substantial part so the City could analyze and
determine the effect of federal law in California.

The trial court erronicously refused to consider whether or net the City in effect had prohibited all medical
marijuana dispensaries prior to the moratorium, and whether or not this was invalid and preempted by California

medical marijuana laws.

‘The trial court erronequsly refused to consider whether or not the moratorium was invalid and preempted by

) Cahfom1a [*10] medical marijuana laws because one of its primary stated purposes was so the City could con31der

prohlbltmg ‘all medical marijuana dispensaries in the City.

The trial court erroneously found that the Kruse Parties' medical marijuana dispensary use did hot fall within any
existing category of use in the City, which is especially erroneous since the City allowed a hypnotist in the same
building and such use is further from any existing category of use than the Kruse Parties' use.

The trial court erroneously refused to consider whether the Kruse Parties had a due process right to have their
appeal ,re_,garding the denial of their application for a business license heard, on the merits in the appropriate forum.

The trial court erroneously extended the injunction it granted, so that it covered any location within the City, when

all cauises of action and the prayer of the verified complaint pertained solely to one specified location in the City.

IL.

THE CITY COULD NOT AND DID NOT ESTABLISH A NUISANCE UNDER CIVIL CODE SECTION
3479, ET SEQ., WHICH'WAS THE ONLY BASIS OF ITS COMPLAINT

All three causes of action of the City's complaint herein were;f(_()r "public nuisance", and all [*11] were founded
upon §3479. However, there was no possible nuisance under §3479 under the facts herein.

§3479 reads in its entirety as follows: "Anything which is injurious to health, including, but not limited to, the

=i
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E4
illegal sale of controlled substances, or is indecent or’offensxve to the Senses, or an obstruction to the free use of
propcrty, so asto mterfere -with the comifortable.enjoyment ¢ of life or property, or unlawfully obstructs.the free passage

‘or use, in'the customary manner of any navigable lake, or river, bay, stream, canal, or basin, or any pubhc park, square,
- street, or highway?is a nmsance

It is obvious that the only- portion of §3479 which could possibly be apphcable here is the "illegal sale of controlled
substances" However; there was no such sanctionable activity in this case.

All of the sales of marijuana here were pursuant to the medical marijuana laws, no "illegal sale of controlled
substances” under California law ever occurred here; and the City makes no assertion to the Contrary. Indeed, any such
assertion by the City would be totally precluded by the trial stipulations, which state that there is no issue in this case as
to whether or not the Kruse [*12] Parties sold marijuana in violation of California state law.

In People v. Tilehkooh. 113 Cal App.4ih 1433 {2003), the People asserted-that a defendant could be punished under
State law for violating probatlon by possessing ‘marijuana in v1olat10n of federal (but not State) law. The Court of
Appeal strongly d1sagreed statmg at page 1445:

"F a1hn0 these arguments the People claim defendant violated the federal criminal law and the
"[plossession of matijuana remains a crime under [*13] the law of the United States.'

25 [T].he only‘probation condition which defendant could have violated was that he 'obey the laws'
of the state and United States...

"The People have misunderstood the role that the federal law plays in the state system. The
California courts long ago recognized that state courts do not enforce the federal criminal statutes. 'The
-'State tribunals have no power to puriish crimes against the laws of the United States, as such. The same
act may, in some instances; be an offense against the laws of both, and it is only as an offense agairist the
State laws that it-can be punished by the State, in any event.' [Footnote omitted.] (Peoplé v. Kelly (1869)
38 Cal. 145, 150; orig. emphasis; see‘also People v. Grosofsky (1946) 73 Cal-App.2d 15, 17-18 {165
P.2d 757].) '

"Since the state doe$ not punish a violation of the federal law ‘as such.', it can only reach conduct
subject to the federal criminal law by incorporating the conduct into the state law. The People do not
claim they are enforcing a federal criminal sanction attached to the federal marijuana law. Rather, they
seek to-énforce the state sanction [*14] of probation revocation which is solely a creature of state law. $
1203.2.) The state cannot do indirectly what it cannot do directly. That is what it seeks to do in revoking
probation when it cannot punish the defendant under the criminal law." (Emphasis added.)

This is the same situation as our case. The City cannot enforce federal marijuana laws in State court. Therefore it

seeks to incorporate federal marijuana law into State nuisance law, which is a specific State statute. The City is trying to
do indirectly what it cannot do directly - obtain an injunction for nuisance when it cannot punish the Kruse Parties under

criminal law. This is improper, as Tilehkooh clearly holds.

ity
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~_ Tilehkooh was followed very. strongly in City of Garden Grove v. Supenor Court (Kha). 157 Cal.App 4th'355.
(2007) {review denied, 2008 Cal"LEXIS 3517; U.S. Supreme ! Court certiorari denied, 2008 U S.LEXIS 8568), After:
quotmg from Txlehkooh at great length, City of Garden Grove stated:

"Tzlehkooh 's, reasonmg is apropos here, insofar as the City is not attemptmg to enforce a federal
sanction attached to.the federal marijuaiia [*15] laws: Instead, it seeks to enforce the sanction of .
property destruction under state law as expressed in section 11473. 5 But to paraphrase Tzlehkooh the
Clty cannot do indiréctly what it could not do directly. That is what it seeks todo in destroymg Kha S
mafijuana when it cannot punish him under the crifninal law for possessmg it." (Emphasis added 2

Agam that is what the‘Cxty is 1mproperly trying to do in our case - obtam anm]unctlon agamst ‘the Kruse Parties
for sellmg ‘marijuana when it.cannot punish them under the criminal law for’ domg 0. Als re1terated strongly in-both

" Tilehkoohand City of Garden Grove, the City (of Claremont) cannot do-indirectly what it could not do d1rectly

City of Garden Grove added:

. But saying state’judges may interpret federal law is a far cry from saying they may invoke it to
pumsh conduct that is legally permissible under state law. Applying the reasons of Tilehkooh, we think
judicial enforcement of federal.drugpolicy is precluded in this case because the act in question -
“possession of medical marijuana - does not constitute an offense against the laws of both the state and the
federal {*16] governments. Because the act is strictly a federal offense, the state has ""no power to
punish [1t] as such.” (People v. Tilehkooh, supra, 113 Cal. App.4th at p. 1445, quoting People v. Kelly,
supra, 38 Cal. at p. 150.) Indeed, we, ‘and all the trial courts in the state, would be astonished if
prosecutors began filing federal charges in state courts." (Emphasis added.)

Accordingly, the City could not and did not establish that there was any "illegal sale of controlled substances" for
purposes of §3479 (a State law).

The trial court may have found that operating without a business license or tax certificate would be a nuisance
within the meaning of §3479. However, there is no language in §3479, or any other authority, supporting a conclusion
that such conduct is encompassed by §3479.

The trial court may also have found that a nuisance per se is encompassed within §3479. However, the language of
§3479 does not support such an interpretation, and neither the trial court nor the City cited even a single authority which
holds that a nuisance per se falls within §3479 if the underlying conduct does not otherwise fall within the descrlptlon
[*17] of nuisance in §3479. In any event, there also was no nuisance per s in our case, as discussed hereafter.

Accordingly, the City could not and did not establish a claim under §3479, which is the foundation of each of its
causes of action herein, and thus the judgment in the City's favor should be reversed.

I1I.
THE CITY COULD NOT AND DID NOT ESTABLISH A NUISANCE PER SE

The City never pled any cause of action for nuisance per se, nor did it ever seek to amend to conform to proof on a
nuisance per se theory. Nevertheless, the trial court found a nuisance per se here, despite a complete lack of support
both in the pleadings and in the evidence.

A city may declare specified conduct a nuisance per se. For example, a- city may enact a law finding that parking an
automobile on the front lawn of 2 home in a residential area is a nuisance. However, no equivalent proper enactment
occurred here.

e LIS
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Of COUrse, a bu11dmg can ceﬁamly violate laws for example there are seismic’ laws which a building can-violate.
[ 19] But “bulldmg cannot v1olate a requirement to obtain a busmess hcense because the bulldmg does not conduct

busmess a person or entlty does

The City could have drafted §8.16.020C differently, so as to substitute the words ' person or "business" in place of
"building, structure, or property” nl, but the statute as written is not violated by a person s fallure to- tham”a busmess

license or permit.

nl Whether such overbroad language would be valid is a different 1ssue.

On this'point, the trial court uled correctly, statlng "The court agrees with defendants [the Kruse Parties] that the
City has failed to demonstrate that deferidants’ actions constltuted a public nuisance under Municipal Code § 8.16.020C,
which applies to a 'building, structure, or property' that is in violation of the Mumclpal Code, Land Use & Development

Code, or the laws of the State of California." n2

n2 The tr1a1 court then added: "Rather, it is the actions of the defendants themselves that the court finds
constitutes a nuisance. " However, the tnal court. failed to indicate how such actions purportedly violated §3479
or otherwise constituted a nuisance, other than by assertedly violating federal law or: by being a supposed
“ nuisance per se without any connectlon to any specified conduct categorized as a nuisance by any statute, neither

of which is sufficient to constitute a nuisance.

[¥20] 7

The City could not and did not show an ap?hcable ordinance which specifically made the conduct by the Kruse
Parties (failure to obtain a business license or permit) a nuisance. n3 All the City attempted to do was to bootstrap an
overbroad omnibus statute (§8.16.020C), which was inapplicable because it related solely to a "building, structure, or

property”, and this was not sufficient.

n3 The City's Municipal Code §4.06.020 merely makes it unlawful (but not a nuisance) to transact business
without a business license or permit.

"1t is said that even at common law a city or town has power to abate a public nuisance. Usually it has statutory

g
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power, vested in its governing bodj}, to declare and abate public nuisances. But neither at common law nor under such
. €Xpress power can it, byiits mere declaration that specified property is a nuisance, make it one when in fact it is not.' (14
A.LR2d § 8, p. 82.)". Leppo-v. City of Petaluma; 20 Cal App.3d 711, 718 (1971).

Accordingly, [¥21] there was no proper basis for the trial court to find that thé Kruse Parties' ‘operation of their
business withotit a business license or permit, or that any other conduct of the Kruse Parties, conistifuted a nuisance per
se. Such personal conduct may have violated other provisions of the City's laws, but violated no law which declared it to

‘bé a nuisance. The trial: court's opinion states: "Acti'\’litigs or'conduct declared by law to-be nuisances are nuisances per
se” (App.), but ihat is markedly different from stating: "Activities or conduct declared by law to be illegal are nuisances
per se.” Unfortunately, the trial court failed to make this distinction, and therefore erroneously held:that the Kruse .
Parties' "prior operation of a medical marijuana dispensary within the City of Claremont, without a business license or
tax certificate .\.«constituted a nuisance per se allowing the City to seek injunctive relief." The trial court was simply

totally wrong on‘this‘"‘point, and its fundamental error requires reversal of the judgment herein.

V.

THE CITY FAILED TO SHOW THAT THE KRUSE PARTIES CAUSED ANY HARM, WHICH WAS A
NECESSARY ELEMENT OF ITS NUISANCE CLAIM i

Proof of.a cause of [*22] “action for public nuisance requires establishing a causation link between the defendant's
coriduct and an actual harm, not me‘reiy showing a risk of harm, Here, all the City has done is show that the Kruse
Parties operated without a business licerise or permit, while they complied with thie California medical marijuana laws.
The City failed to show how this actually caused any harm, which is a prerequisite for a nuisance cause of action.

In In Re Firearm Cases. 126 Cal App.4th 959 (2005), plaintiffs claimed that defendants' conduct was a public
nuisance because it resulted in-handguns being supplied to criminals and led to injury to the public. The Court stated, at

page 986:

" But the court did discuss the issue of public nuisance in its opinion and concluded that
plaintiff's evidence failed to show causation, a necessary element of a public nuisance claim.

* x %k

"The language of the Restatement presumes that the necessary elements for proof of a cause of
action for public nuisance include the existence of a duty and causation... If a plaintiff could obtain an
injunction absent a showing of causation of an interference with a public right, the plaintiff conld [*23]
enjoin the manufacturing of a firearm solely because the mere existence of the firearm creates a risk of
harm. A connecting element to the prohibited harm must be shown.

* % ¥

"Merely engaging in what prlaintiffs deem to be a risky practice, without a connecting causative link
to a threatened harm, is not a public nuisance. [Numerous citations omitted. ]" (Emphasis added.)

In our case, the City failed to establish the required causative link to a threatened harm, and so did not establish a
public nuisance. What is the actual harm? Once again, merely allegedly violating other provisions of the City's laws
does not constitute a public nuisance.

V.

THE TRIAL COURT FAILED AND REFUSED TO DETERMINE WHETHER BEING ABLE TO
OBTAIN AND USE MEDICAL MARIJUANAIS A MATTER OF STATEWIDE CONCERN, WHICH IT 18
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The trial court's tentatlve decision failed to address whether or not being able to obtain and use ‘medical marijuana
is 2 matter of’ statew1de concern. Instead, all the “mal court stated on this point was that an Attorney General Opinion
cited by ‘the Kruse Partles on this issue was mapphcable here. App 237.

Accordmgly, the Kruse Parties. objected to the tentative [*24] decision in this regard, and specifically requested
that the trial court determine, one way or the other, whether being able to obtain and use medical marijuana is a matter
of statew1de coneern, which in turn relates to’ 1ssues of conflicts with local law and preemption. App. 244.

However, the tn_al court's response to this ObJeCUOl’l, which is part of the trial court's judgment, still ‘dodged this
issue, and thé trial court would notdecide whether this is a matter of statewide concein. App. 270.

Matters of health and medicine have been recdgpized by the Legislature as being of statewide concern. Northern
‘California Psychiatric Society v. City of Berkeley. 178 Cal. App.3d 90, 106(1986).

"[T]he establishment and protection ofa right to possess and use medical marijuana notwithstanding state criminal
statutes is plainly a matter of statewide concern." ‘Attorney General Opinion No. 04-709, page 5, footnote 5.

"[O]ne of the stated purposes of the Compassionate Use Act is to allow seriously ill persons access to medical
man)uana for treatment of thelr conditons," as stated in the City's closing trial brief at’ page 12, lines 25-27. App. 182.

Accordingly; thm Court [*25] should address this issue ignored by the trial court, and hold that being able to obtain
and use medical marl_]uana is-a matter of’ statew1de concern.

VI

LOCAL REGULATIONS WHICH CONFLICT WITH MATTERS OF STATEWIDE CONCERN ‘ARE

PREEMPTED
£%

Under Articie XI, §7 of the t,anfomla Constitution, a city is authorized to xnan;é‘“aixd enforce within its limits all
local, pohce sanitary, and other ordinances and regulations not in conflict with general laws". In Candid Enterprises.
Ine. v. Grossmont Union High School District, 39 Cal. 3d 878 (1985), the Supreme Court stated at page 885:

"Under the police power granted by the Constitution, counties and cities have plenary authority to
govern, subject only to the limitation that they exercise their power within their territorial limits and
subordinate to state law." (Emphasis added.)

A local law contradicts state-law when it seeks to prohibit what the Legislature intends to authorize. Northern
California Psychiatric Society, supra, at page 105; Suter v. City of Lafayetie. 57 Cal App.4th 1109,1 ]24(1997)

'...[Charter cities may supersede state statutes 'with respect to [*26] municipal affairs' involving ‘areas which are
of mtramural concern only (Calzfornza Fed, Savings & Loan Assn. v. City of Los Angeles (1991) 54 Cal-3d 1,17;
aceord, Johnson v. Bradley, supra, 4 Cal4th at p. 399; see 85 Ops Cal. Atty.Gen. 210, 213-214 (2002) ;) This
constitutional grant of authority for charter cities has no application here, however, because the establishment and
protection of a right to possess ¢ and use medical marijuana notwithstanding state criminal statutes is plainly a matter of
statewide concern.. . Hence, these state laws would prevail.over any conflicting regulatory acts of a charter city. (See,
e.g., Johnson v. Bradley, supra, 4 Cal.4th at p. 404, Committee of Seven Thousand v. Superior Court (1988) 45 Cal.3d
491, 507; 83 Ops.Cal Atty.Gen. 24, 26-29 (2000); 82 Ops.Cal Atty.Gen. 165, 167-170 (1999).)" (Emphasis added.)
Attorney General Opinion No. 04-709, page 5, footnote 5.

A stated primary purpose of the State medical marijuana laws is to permit persons who qualify for medical
marijuana to obtain medical marijuana. Therefore, any local law which [*27] expressly or has the necessary practical
effect of prohibiting such persons from obtaining medical marijuana conflicts with State law, and is preempted by State

-21-
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‘A California city ¢annot lawfully prohibit all- medical marijuana dlspensanes within its boundaries, or declare them
all 16 be nuisances. Some local regulatlon inay be appropriate, but not regulation which has the necessary éffect of” '
prohrbmng all medical marijuana dlspensanes from a City. NIMBY . ("not in my back yarc ") cannot be legally followed
by a city.s as to medical marijuana dispensaries under the gulse of zoning or Ticensing. A

Testlmony at trial from the City's sole witness (as well as.from Kruse) estabhshed that the Gity would not permit
any person or orgamzatlon to obtain a businiess license to prov1de medical marijuana anywhere in‘the City. n4 RT 42.
Thus, the necessary effect of the City's apphcatlon of its laws, which laws were the basis of its claims for an 1njunct10n
herein, was to bar all persons and organizations Who distribute’iarijuana in full comphance with [*28] the California
medical marijuana laws (such as the Kruse Partres) from doing so: anywhere in‘the City. RT 43.

n4 Accordingly, the specific zoning district where the Kruse Parties operated is not a relevant issue in this
case.

As the Supreme Court stated, in-Candid Enterprzses Inc., supra, at page 885: "If otherwise valid local legislation
conflicts with state law, it is preémpted by such'law. and is void."

_Clearly; the Legislature (and the voters of Cahforma) intended to fatilitate access to medical marijuana. Clearly,
the City intends to preclude access to medical marijuana; and even if- this was not the City's intention, it is the necessary
effect of its actions. The City's laws conflict with and contradict State law.

In the trial court, the Clty attempted an end run around the gist of the relevant issues, by asserting that the Kruse
Parties "cannot establish preemption because the Cxty enacted its moratorium under authority granted by Government
Code Section 65658 ["§65658"], a generally [*29] applicable California statute”. The C1ty apparently believes that if it
enacts a law following any procedure which is not preempted, the enactment cannot be preempted on any other basis.
The City's argument is frivolous. §65658 is merely-a broad statute allowing a moratorium under ¢ertain circumstances.
It has nothing whatsoever to do with preemption, and does not preclude preemption in any mainer. For example, would
the City contend it could enact a moratorium under 865658 precluding all lawyers or all churches or all handicapped
access from the City, without such a §65658 moratorium being preempted by State law? Furthermore, in any event, the.
Kruse Parties' apphcatlons to the City were not denied on the basis of the moratorium (the denials preceded the

moratorium).

The City also asserts.that it has the power to regulate zoning within its jurisdiction. As a general proposition, that is
correct, but it misses the entire issue presented here, which is that the City'is overstepping on a matter of statewide
concern. As stated by the Supreme Court in Professional Fire Fighters. Inc. v. City of Los Angeles. 60 Cal:2d 276, 292
(1963): "General law prevails over [*30] local enactments of a chartered city, even in regard to matters which would
otherw1se be deemed to be strictly municipal affairs, where the subject matter of the general law is of statewide

concern.’'

The denials of the Kruse Parties’ applications for a business license and permit, which preceded the City's adoption
of the moratorium, were based upon City regulations and policies which conflicted with matters of statewide concern
and were thus preempted. Additionally, the City's moratoriums also conflicted with matters of statewide concern and
hence were also preempted.

VIL
THE CITY'S DENIAL OF THE KRUSE PARTIES' APPLICATIONS FOR A BUSINESS LICENSE AND

E
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PERMIT TO OPERATE A MEDICAL MARIJUANA DISPEN SARY -ON THE BASIS THAT SUCH USE. WAS

,‘NOT}SPECIFICALLY ADDRESSED OR’ PERMITTED UNDER EXISTING ZONING, AWAS IN ACTUAL

EFFECT A PROHIBITION OF ANY MEDICAL MARIJ UANA DISPENSARY IN THE CITY, IN CONFLICT
WITH STATE LAW; AND WAS OTHERWISE IMPROPER BUT THE TRIAL COURT FAILED AND

REFUSED TO CONSIDER THIS

The City denied the Kruse Parties' business license and permit applications on the grounds that their proposed use
was not spemﬁcally addressed or permltted under ex15tmg zoning. [*31] This denial was 1mproper for miany different -

reasons

A. Any Medical MarljuanaDlspensary ‘Would Be Prohibited From the City on This Basis,, Which Conflicts
With State Law Requiring That Qualified Persons Be Able to Obtain Medical Marijuana, and the Clty Would Be

"’Rewarded for Dilatory Conduct

The medlcal marijuana Jaws came into effect in 1996 and 2004. The Kruse Parties did not seek to open a medical
marijuana dispensary in the City until the latter part of 2006.

The City certainly had knowledge of, or was on notice of, the State medlcal marijuana laws for years before the
Kruse Parties sought a business license and permit in the City. RT 34-35. Any failure to specxﬁcally address such a
common and weli-known use in the City.zoning regulations was the City's fault for being dilatory, not the Kruse Parties'
fault. As noted above, the City cannot simply prohibit medical marijuana dispensaries, because that would be a clear
conflict with State law, but that is the necessary effect of how the City hashandled apphcatlons to operate medical

‘marijuana dispensaries. The City should have specifically addressed this use (which it is required to permit) long before

the Kruse Parties [*32] first sought to operate in the City. The City cannot benefit from its own wrong, and cannot
legally deny a business license because it failed to address a major public policy issue when it should have done so
years earlier. (This situation is of course far different than if a business seeks to open in the City with an unusual use
which the City could not reasonably have foreseen.)

Section 212 of the City Land Use and-Development Code states in relevant part: "In the event a use is not listed or:
there is difficulty in categorizing a use as one of the uses listed in Table 212.A, the use shall be prohibited ..." To the
extent the City seeks to utilize such language to preclude medical marijuana dispensaries, it conflicts with State law and

is accordingly invalid.

Laws

The City's zoning regulations already address and permit "cigar/cigarette/smoke shops", "food/drug and kindred’
products”, "health, herbal, botanical stores", "pharmacies”, "counseling", and "offices for philanthropic, charitable and
service organizations”. The Kruse Parties' use falls within most or all [¥33] of those categories, and so their business-
license application was improperly denied, particularly in light of the strong affirmative State policy to permit medical
marijuana dispensaries, which would require the City to try to interpret the existing zoning to permit rather than prohibit
such use.

In this regard, the City gave a business license to a "hypnotist” in the same bulldmg as the Kruse Parties, although
such-use is not spemﬁcally addressed or permitted anywhere in the zomng regulations, and is not a favored use under
State law Exhibit 160; RT 48-50, 70-71.

Thus, the City's determinations as to-which businesses may obtain a license are 'simply made by ipse dixit fiat -
"Why? Because we say so!" - rather than by evenhanded consideration of prospective businesses or.in deference to the

‘State in matters of statewide concern.

C. The City's Directions to the Kruse Parties to Seek an Amendment to the Code Was in Practical Reality an

=g
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In.denying the Kruse Parties’ applications-for a business license and business perrnit, the City Manager stated:

.[Aln amendment to the Land Use and Development [*34] -Code would be necessary to
establxsh where such a busmess might be allowed, what the review process would be, and applicable
_operating regulatlons -Asa dlscretlonqry action, thete are no guarantees that such an amendment would

be adopted.

* % ¥

"As the proponent of an amendment, you would be’résponsible for the staff and city attorney costs
assotiated with the review of the amendment, which the City would bill on an hourly basis. Staff
anti¢ipates that such a code amendment would take at least six (6) months to review and prepare ..
Exhibit 3; App. 259.

As noted above, this is something the City shoul¢have done long ago at its own expense, after the adoption of the
medical marijuana laws in 1996 and 2004. : '

Instead, once the Kruse Parties obtained a lease and applied for a business license, the City told them they would
have to spend a lot of money and wait a very long tinie, and there were no guarantees anything would be accomplished.

This is not subtle. The City knew that these obstacles were not surmountable by the Kruse Parties, or by any other
persons seeking to open a medical marijuana dispensary, as a practical matter. The necessary effect of these obstacles
was [*35] to prohibit medical marijuana dispensaries in the City, and that was the intended effect. NIMBY. But
creating hurdles of this nature, particularly where the City should have done this work itself long ago, conflicts with
State law on an important policy matter of statewide concern.

VIII.

THE CITY'S ATTEMPTED MORATORIUMS, WHICH FOCUSED ON DETERMINING HOW
FEDERAL MARIJUANA LAW SHOULD BE ADDRESSED IN CALIFORNIA, AND WHICH CONSIDERED
PROHIBITING ALL MEDICAL MARIJUANA DISPENSARIES IN THE CITY, WERE PREEMPTED BY
THE CALIFORNIA MEDICAL MARIJUANA LAWS, AND THE CITY CANNOT PROPERLY
SECONDGUESS THIS STATE ACTION »

The City enacted its moratoriums for improper reasons under State law, and therefore those moratoriums were

invalid.

The text of the first moratorium focused substantially upon the asserted conflicts between federal and state law
regarding medical marijuana, stating in part:

"WHEREAS, there is legal uncertainty between federal laws and California laws regarding medical
marijuana dispensaries.

* %k k¥

". .. Therefore, it appears there is currently a conflict between fedetal laws and California laws
regarding the legality of medical marijuana dispensaries.

"To [*36] address the apparent conflict in laws, as well as the community and statewide concerns
regarding the establishment of medical marijuana dispensaries, it is necessary for the City of Claremont
to study the potential impacts such facilities may have on the public health, safety, and welfare.”

: -24-
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(Emphasis added.) Exhibit 43. =

However, it ' was not the C1ty s place to resolve conflicts- between federal and State laws, and in deciding to do so
the City conflicted with State lawis, thereby mvahdatmg thlS moratorium ordinance. i

‘The State of California was well aware of federal marljuana laws whenit’ enacted the Cahforma medical manjuana

“laws. The City cannot properly secondguess thi§ action by the State, and pamcularly cannot "address the apparent

conflict in laws".The State has. already fully occupied the field of determining how the- federal manjuanaiaws ‘should

“be addressed in Callfomla ThlS is a paramount State contern, and local intermeddling cannot be tolerated on this issue.

The Clty cannot de<:1de whether the State is right or'wrong on this issue (and particularly cannot decide that the State is
wrongon this 1ssue) .Local regulation regardmg ‘this issue has unquestlonably [*37] been preempted by the State, and
this local ordmance is accordingly invalid.

Indeed, the City is in essence challenging the consti{utionality of the State medical marijuana laws, which the City
cannot properly do.

This ordinance is additionally invalid for addressmg what it expressly concedes are "statewide concemns regarding -
the establishment of medical marijuana dispensaries". (Empha51s added.)

This ordinance is further invalid because it blatantly enacts a moratorium so it can "consider-and study possible
means of regulating or prohibiting medical marijuana dispensaries", éven though the City may not prohibit such uses, as
discussed above.

The moratoriums were invalid ordinantes, because the State has preempted local action on these topics. The City
was, to put it politely, presumptuous in anointing itself as a higher authority to determine whether the State acted
properly when enacting its medical marijuana laws, or whether the State properly considered federal marijuana laws.
The moratoriums were the means whereby-the City set itself up to secondguess the State, -and they cannot pass
constitutional muster, n

nS5 Also, as discussed below, since the moratoriums were invalid, they could not moot (or stay) the Kruse
‘Parties' appeal of the denial of their business license and permit, so their appeal of that denial was wrongfully

precluded.
[*38]
IX.

THE CITY IMPROPERLY PRECLUDED THE KRUSE PARTIES' APPEAL FROM THE DENIAL OF
THEIR APPLICATIONS FOR A BUSINESS LICENSE AND PERMIT, AND THE TRIAL COURT FAILED
AND REFUSED TO CONSIDER THE KRUSE PARTIES' DUE PROCESS RIGHTS TO HAVE THE MERITS
OF THEIR APPEAL CONSIDERED IN THE APPROPRIATE FORUM

The Kruse Parties timely appealed from the denial of their applications for a business license and permit.

However, on October 5, 2006, the City Manager wrote the Kruse Parties regarding such appeal, stating: "As you
Kknow, the Claremont City Council enacted a moratorium on such uses on September 26, 2006. For this reason, your
appeal is moot and will not be heard by the City Council.” Exhibit 7. ;

This was erroneous, and it precluded the trial court from deciding this matter by granting any permanent injunction
in favor of the City.

The Kruse Parties’ appeal was never heard by the City, and (according to the City) will never be heard. This is a
=5 2 5 =
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In Morton v. Superior Court of San Mateo County. 124 Cal App.2d 5 77 (1954), the Court of Appeai stated, at page
586: s E ‘
.- -".. . Itis the theory of this cause of actlon that because defendants have 1o permit to operate-a
‘quarry as requlred by county ordinance 961; [footnote omltted] stich’ permlt having been- applled for and
dénied by tlie plaiining commlssmn the continued opéf on of thé quarry without 2 permit, regardless of
how operated, constltutes a'nuisance. The trial court s6 found

: Certainly it is not and should not be the law that the supenor court under such circumstances,
on appllcanon by- the county can enjoin this lawful business simply and solely because defendants do not
“have 4 permit, while the validity of such failure s bemg tested . .

* * %

"t necessarily follows that as long as the planning commission's determination [¥40] is under
direct légal attack. such inchoate determination denying to defendants the right to engage in a lawful
business ... . cannot be used as the sole basis upon which a court may enjoin the-operation of that

business...." (Emphasis added.)

As in Morton, the Kruse Parties have directly attacked the underlying determination, and the merits of f such matter
have yet to be addressed. Thus, the Kruse Parties cannot properly be enjoined on the basis of fiuisance for not having
the reqmred City approvals, at this time.’

The trial court failed and refused to directly address this issue, notwithstanding the Kruse Parties' objections. App.
245,271, Instead, the trial court merely stated that any appeal would have been an idle act, in light of the moratoriums.
App. 267, Of course, this conclusion assumes (incorrectly, in the Kruse Parties' opinion) that the moratoriums were
valid. Also, in any event, the Kruse Parties were entitled, under due process, to have the merits of their appeal heard and
considered in the appropriate forum, whether or not there were strong or weak arguments that their appeal lacked merit.

X.

THE INJUNCTION IS OVERBROAD TO THE EXTENT THAT IT [*41] APPLIES TO ANY
LOCATIONS OTHER THAN THE KRUSE PARTIES" INDIAN HILL LOCATION

All causes of action of the City's verified complaint herein, and its prayer, addressed only the Kruse Parties' 630
South Indian Boulevard location. App. 1, 11.

However, in its trial briefs, the City tried to extend the proposed permanent injunction vastly further, to cover any
additional location in the City where the Kruse Parties may go in the future. The City belatedly asserted that the Kruse

' Parties should be permanently enjoined from operating a business anywhere in the City, to avoid multiple lawsuits.

However, if that was a concern of the City, the causes of action and prayer of the complaint herein should have sought

such relief. Due process precluded such a shift in direction at the late stages of the lawsuit.

And, this overbroad injunction improperly assumed that the City's current zoning regulations will be upheld, that

_26_
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they will never change n6, that the Kruse Parties would not seek to commence busmess m a different business zone
within the Clty, and that the Kruse Parties would not in fact comply with all applicable zoning and other requirements
as they may exist at future dates. X

n6 In fact, xt is undnSputable that the City's zoning regulations may change - the City Council did vote to
permiit a medical marijuana- dxspensary in the City, after Kruse's application fora business license was denied.

App. 211.

[*42]

Accordingly, the judgment permanently enjoining the Kruse Partles from operatmg a business anywhere in the
Clty, rather than only at their Indian Hill location, is fatally overbroad.

XI.

CONCLUSION

For the many reasons set forth above, the,jﬁdgment against the Kruse Parties should be reversed.
DATED: January 26, 2009
Respectfully submitted,
/s/

Burton Mark Senkfor, Esq.
Law QOffice of Burton Mark Senkfor

Allison B. Margolin, Esq.
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(C.C.P. 1013A, 2015.5)

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES) ss.

I am a resident of or employed [*43] in the County of Los Angeles over the age of elghteen years, and not a party
to the within action. My business address is 9100 Wilshire Boulevard, Sulte 715E, Beverly Hills, California 90212. 1 am
readily familiar w1th this busmess practlce for collection.and processmg of correspondence for mailing, whicli is that
correspondence is deposxted W1th the United States Postal Service the same day in the ordinary course of business.

‘On January 26, 2009, I served the within APPELLANTS' OPENING BRIEF on the interested parties in this
action, by causing a true copy thereof; enclosed in a sealed envelope with postage thereon fully prepaid, to be placed on
that date, following: ordmary bhisiness practice, in the United States mail at Beverly Hills, California, addressed as

fo}lpws

Jeffrey V. Dunn, Esq.
Sonia R. Carvalho, Esq.
Marc S. Ehrlich, Esg.
Best Best & Krieger LLP
5 Park Plaza, Suite 1500
Irvine, California 92614
Attorneys for Respondent
City of Claremont

Clerk of the Los Angeles Superior
Court for the Honorable Dan T. Oki
Pomona South Courthouse
Department J

400 Civic Center Plaza

Pomona, California 91766

California Supreme Court
300 [*44] South Spring Street, Second Floor
Los Angeles, California 90013-1233

(Four copies)

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Executed on January 26, 2009, at Beverly Hills, California.

JO ANN SILVERTHORNE
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Case Style: The City of Claremont v Darrell Kruse, et al.

“Case Number: B210084

Judge: Chavez

BACKGROUND
1. Kruse’s Permit Application

In July 2006, Kruse went to the Claremont City Hall and asked one of the City planners where he could open a medical marijuana
dispensary. The planner referred Kruse to the City Planning Director, Lisa Prasse. Prasse told Kruse that because a marijuana
dispensary was not an enumerated use under the City™s Land Use and Developme_rxt Code and could not easily be categorized under any
‘existing permitted use, it would not be permitted at any location within the City and Kruse would have to seek a code amendment to
allow such use. In response, Kruse said that state law required the City to allow for such use. Prasse reiterated that Kruse could seek a
code amendment if he wished to pursue the matter further.

Kruse returned to City Hall on September 14, 2006, and submitted an application for a business permit and business license. On the

-permit application, Kruse described his proposed business as “Medical Cannabis Caregivers Collective and Information Service.

Medical Marijuana Plants, Cuttings, Dried Flowers and Edibles.” The permit application signed by Kruse contained the following
acknowledgment: “All businesses must comply with Claremont”s Land Use and Municipal Code requirements. The proposed business
shall also not conflict with any state or federal laws. Completing and filing this business permit-application with the City of Claremont,
and paying the required fees, does not constitute approval of the proposed business at the location indicated on the application.
Approval from the Planning and Building Division(s], as well as the Police and Fire Departments are required before the City approves

“a business permit. The City will notify you of its decision in writing.”” As Kruse signed the permit applications, he announced his intent

to open for business the following day. Kruse also stated that the City had six weeks to amend its zoning code to accommodate his
‘proposed use.

2. The City’s Denial of Kruse’s Application

Sandy Schultz (Schultz), the City"s Community Development Director, reviewed Kruse"s permit application together with Prasse and
the City Manager and concluded that Kruse™s proposed use as a marijuana dispensary was not allowed under the Claremont Land Use
and Development Code. In reaching this conclusion, the City"s planning staff relied on-table 212.A of the Land Use and Development
Code, which enumerates the uses permitted within the City"s commercial districts, and section 212(A) of the Land Use and
Development Code, which states: “In the event a use is not listed or there is difficulty in categorizing a use as one of the uses listed in
table 212.4A, the use shall be prohibited unless a Finding of Similar Use is approved by the Director of Community Development
pursuant to Chapter 2, Part 7.” Neither table 212.A nor section 212(A) of the Land Use and Development Code contains any reference
to marijuana dispensaries.

In a letter dated September 15, 2006, the City Manager notified Kruse that the City was denying his application for a business license
and permit and would refund his application fees. In the letter, the City Manager further advised Kruse that he could appeal the denial
of his application to the City Council within 10 calendar days and that he could seek a discretionary amendment to the Land Use and
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- repeated it to him and his supervisor on another occasion. You had sufficient time with that knowledge to notify and hold hearings and -

Development Code. Kruse did not apply fora cbag ‘amendment, but commenced-operating CANNABIS on Septeniber 15, 2006.

On September 21, 2006, Kruse:filed an administrative appeal. As the basis for his appeal, Kruse stated: “Anamendment to the Land

Use Code is not necessary at this time. A medical marijiana caregivers collective is a legal but not conforming business anywhere in .
‘the state where it is not regulated. I inforried your associate planner of that over 45 days prior to submitting my application, and

regulate if you chose to-do s0.”
3. The City’s Moratorium

On September 26, 2006; the-City adopted an ordinance pursuant to Government Code section 65858 .imposing a 45-day moratorium
preventing the approval or issuance of any permit, variance, license, or other entitlement for the establishment of a medical marijuana
dispensary in‘the City. The recitals to the ordinance state that California voters adopted the Compassionate Use Act of 1996, the intent
of which was to enable persons in need of medica] inarijuana for medicinal purposes to obtain and use it under limited, specified
circumstances; that the City™s municipal code do?c:s not address or regulate the éxis;ence or:loizatio,,n of medical marijuana dispensaries;
that there is a correlation between such dispensaries and increases in crimé; that there was uncertainty between federal laws and

. California laws regarding medical marijuana dispensaries; and that the regulation of such dispensaries required:careful consideration
and thoroughstudy. On Qctober 5, 2006, the Cify Manager wrote to Krusé informing him that thé moratorium had rendered moot
Kruse™s appeal of the City"s denial of his busingss license and permit applications. On October 24, 2006, the City extended the
moratorium for 10 months and 15.days, and on September 11,2007, extended the inoratoriuin for an additional year.

g

Krus:

On October 18; 2006, Schultz and Prasse visited CANNABIS and found Kruse present. Schultz asked Kruse whether he was open for
business and Kruse said “yes.” Based on that inspection, Schultz sent Kruse a notice of violation, instructing him to cease and desist
from operating CANNABIS and warning him that failure to comply by October 25, 2006, would subject him to an administrative
citation.

Schultz and Prasse retuned to CANNABIS :on October 25, 2006, where Kruse informed them that CANNABIS was still open for
busiriess. Schultz issued an admizistrative citation ordering Kruse to appear in Pomona Supertor Court on December 26, 2006.

On December 26, 2006, the Los Angeles County Superior Court set a date for Kruse"s code enforcement trial. ‘At the January 9, 2007
trial, the court found Kruse guilty of operating CANNABIS without a business license or permit, in violation of Claremont Municipal
Code section 4.06.020, and fined him for that violation.

In a letter dated January 11, 2007, the City Attorney made a final demand that Kruse cease operating CANNABIS without a business
license and warned that the City would file a civil action to enjoin further operation of CANNABIS. Kruse disregarded the warning and
continued to operate CANNABIS. The City issued administrative citations to Kruse on January 16, 17, 18, 19, 22, 23, 24, 25, 26, 29, 30
and 31,-and on February 1, 2007.

PROCEDURAL HISTORY

On January 19, 2007, the City filed this action against Kruse for a temporary restraining order and a preliminary and permanent
injunction to abate a pﬁblic nuisance. The City"s complaint alleged, among other things, that the Claremont Municipal Code requires a
person to obtain a business license and business permit, and to procure a tax certificate by paying the appropriate business tax before
operating a business within the City and that Kruse®s operation of CANNABRIS without a business license was a public nuisance as a

matter of law. On February 2, 2007, the City obtained a temporary restraining order and order to show cause why a preliminary
injunction should not issue to prevent Kruse from operating CANNABIS for the duration of the action. After a hearing on the order to
show cause, the trial court issued a preliminary injunction order on April 4, 2007. i

A court trial took place on March 17, 2008. Pursuant to a stipulation between the parties, the following facts were established: (1)
medical marijuana dispensaries are not specifically addressed in the Claremont Land Use and Development Code; (2) defendants
operated without a business license or permit from September 15, 2006, until February 2, 2007; and (3) defendants operated within the
requirements of the Compassionate Use Act or Medical Marijuana Program. In addition, the trial court took judicial notice of certain

portions of the City"s municipal code and Land Use and Development Code, as well as Kruse"s conviction for operating a business

without a license in violation of Claremont Municipal Code section 4.06.020, and the temporary restraining order and preliminary
injunction issued against him. The City and Kruse presented the testimony of several witnesses. At the conclusion of the testimony, the

trial court granted the parties” request to submit closing briefs in lien of argument. On April 22, 2008, the trial court issued a tentative
statement of decision, to which defendants filed objections. On May 12, 2008, the trial court-issued its final statement of decision, in
which the court addressed defendants” objections. In its statement of decision, the trial court made certain findings of fact, including
that the City informed Kruse that marijuana dispensariés are not penmitted uses under the Land Use and Development Code, and that
the City denied Kruse"s business permit and license applications on that basis. Kruse appealed the denial of his applications, but the
City deemed the appeal to be moot when it enacted the moratorium on medical marijuana dispensaries.

The trial court also reached several conclusions of law: The Compassionate Use Act does not preempt the City from imposing the
moratorium involved in this action, because “there is nothing in the text or history of the Compassionate Use Act that suggests that the
voters intended to mandate that municipalities allow medical marijuana dispensaries to operate within their city limits, or to alter the
fact that land use has historically been a function of local government under their grant of police power.” The moratorium was a valid

exercise of the City™s authority under Government Code section 65858. In light of the moratorium, the City properly dismissed as moot
defendants” appeal of the denial of the business permit and license applications. Defendants” insistence on operating a medical

marijuana dispensary within the City without a business license or tax certificate, and in violation of the federal Controiled Substances
Act (21 US.C. §-801 et seq.), constituted a nuisance per se, entitling the City to permanent injunctive relief so long as the moratorivm is

in effect. Judgment was entered in the City"s favor on June 10, 2008. This appeal followed.
DEFENDANTS’ CONTENTIONS

: S 781-
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Defendants contend the trial court ered by concludmg that their operation of CANNABIS constituted a public nmsance under Civil
Code section 3479 because there-was no evidence that any illegdl sale of controlled substances occuned orthat CANNABIS"s
operations caused any actual harm.. Defendants further contend the trial court™s ﬁndlng ofa nulsance per se must be reversed because

-the City never pled a cause of acnon for nuisance per se, and because Clarémont Municipal Code section 1,12.010 cannot be the basis

for finding a nuisance per se.

“ Defendants claim that California”s medical marijuana laws, the Compassionate Use Act, and the Medical Marijuana Program, preempt

the City"s enactment ofa temporary moratorium on medical : marijuana dlspensanes and precludeihe City from denymg their

'apphcauon fora busmess license and permit to operate a medlcal man)uana dispensary. Defendants also ciaim that the Clty s

moritorium is invalid because it was enacted for i nmproper reasons under state law, Defendanits challenge the validity,and scope of the
permanenl injunction issued against them. They maintain that the basis for the injunction -- operating without a business license and
pemmit -- was the subject ‘of & pending admlmstranve appeal, and that thé City"s dismissal of that appeal as moot after enacting the
moratorium deprived defendants of their due process rights. Defendants contend the injunction issued Was overbroad and should have
been hmlted to the specific location at which CANNABIS ‘had been operated.

DISCUSSION2-
L. Nuisance-

Civil-Code section 3479 defines a nuisance as: “Anything which is injurious to health, i'ncluding, but not limited to, the illegal sale of
controlled substances, or is ifidecent or offensive to the senses, or an obstruction to the free use of property, 50 as to mterfere with the
comfortable erijoyiment ¢ of life or property. . . .” “A nuisance may be a public nui ;a pnvate inisange, or both, [C1 ion.]” (Newhall
Land & Farming Co. v: Superior.Court (1993) 19 Cal. App.dth 334, 341.) “A public ‘nuisance is one. whlch affects at th ame time an
entire commuinity‘or nelghborhood, or any considerable number of persons, although the extent of the annoyance or damage inflicted
upon individuals may b¢ unequal ” (Civ. Code, §°3480.) = - 3

£ [A] ‘Tisance per se arises when a leglslauve body with appropriate ]LlﬂSdICUOII, in the exercise of the policé power, expressly declares

a particular object or substance, activity, or cir , 0 be a nui . [T)o rephrase the rule, to be considered a nuisance per

se the object, substance, activity or circumstance at issue must be expressly declared to be a nuisance by its very existence by some

applicable law.” (Beck Development Co. v. Southern Pacific Transportatlon Co. (1996) 44 Cal. App.4th 1160, 1206-1207.) *{W]here

the law expressly declares something to be a nuisance, then no inquiry beyond its existence need be made.” (Id. at p. 1207.)
,,Nulsances per se are so regarded because no proof is required, beyond the actual fact of their existence, to establish the

nuisance.” [Citations.}” (City of Costa Mesa v. Soffer (1992) 11 Cal. App.4th 378, 382, fn. omitted.)

We review factual issues underlying the trial court”s issuance of the injunction to abate a public nuisance under the substantial evidence
standard. Issues of pure law are subject to de novo review. (People ex rel. Gallo v. Acuna (1997) 14 Cal.4th 1090, 1136-1137.)

Defendants contend their operation of CANNABIS cannot be enjoined as a nuisance under Civil Code section 3479 because the only
portion of the statute that could possibly apply is the “illegal sale of controlled substances” and there was no such illegal activity in this

case. They maintain that all sales of marijuana in this case complied with California"s medical marijuana laws and that pursuant to the
parties” stipulation, “[tthere is no issue in this case whether or not Defendants sold marijuana in violation of California state law.” The
trial court”s determination that defendants” operation of a medical marijuana dispensary constituted a nuisance per se was based not on

" violations of state law, however, but on violations of the City"s municipal code.3 Section 4.06.020 of the Claremont Municipal Code

states that it is unlawful to transact business without first procuring a tax certificate from the City to do so. It is undisputed that
defendants operated CANNABIS without first obtaining a business license or tax certificate.

In addition, Claremont”"s Land Use and Development Code expressly prohibits any use that is not specifically enumerated therein or that
cannot easily be categorized as an enumerated use. It is also undisputed that medical marijuana dispensaries are not specificaily
addressed in the City"s Land Use and Development Code. The City advised Kruse that his proposed use was not permitted in any of the
City"s existing land us¢ zoning districts. The City further advised Kruse that he could seck an amendment to the Land Use and
Development Code to establish where such a business might be allowed. He did not do so but chose to operate CANNABIS in violation
of the applicable requirements.

Defendants contend their operation of a medical marijuana dispensary could have been categorized under any of the following existing
permitted uses enumerated in the City"s Land Use and Development Code: “cigar/cigarette/smoke shops,” “food/drug and kindred
products,” “health, herbal, botanical stores,” “pharmacies,” “counseling,” and “offices for philanthropic, charitable and service
organizations.” They maintain that the City improperly denied their applications for a business license and permit for this reason.
Defendants cannot challenge the denial of their applications for a business license and permit in this appeal, however, because they
chose to commence operating without obtaining the requisite approvals to do so, in violation of applicable city laws. Moreover, after the

City dismissed defendants"administrative appeal from the denial of their applications for a business license.and permit, defendants”

proper recourse was to file a petition for wiit of mandate. (Code Civ. Proc., § 1085; American Federation of State, County & Municipal
Employees v. Metropolitan Water Dist. (2005) 126 Cal.App.4th 247, 261.) They did not do so. Instead, they continued to operate

illegally, despite the City"s repeated directives to cease and desist from doing so. The City"s discretionary decision to deny defendants”
applications is not at issue in this action to enjoin defendants from operating in violation of the City"s municipal code. Section 1.12.010
of the Claremont Municipal Code expressly states that a condition caused or permitted to exist in violation of the municipal code
pmvisions may be abated as a public nuisance: “In addition to the penalties provided in this chapter, any condition caused or permitted
to exist in violation of any of the provisions . . . of this code is declared a public nuisance, and may be abated by civil proceedings such
as restraining orders, civil injunctions, abatement proceedings or the like.”4 Defendants” operation of a nonenumerated and therefore
expressly prohibited use, without obtaining a business license and tax certificate, created 2 nuisance per se under section 1.12.010.

The facts presented here are materially indistinguishable from those in City of Corona v. Naulls (2008) 166 Cal. App.4th 418 (Naulls).
The defendant in Naulls, like Kruse, opened a medical marijuana dispensary without the approval of the City of Corona.5 The business
license application signed by the defendant in Naulls contained an acknowledgment similar to that in Kruse”s application, stating that
all businesses must comply with municipal code requirements and that the approval of the planning department was required prior to
opening. (Id. at p. 427.) Corona”s municipal code, like Claremont”s municipal code, listed all of the permitted uses within each zoning
district, but did not include selling or distributing marijuana among the classified uses. (Id. at p, 431.) Persons seeking to use their
property for a nonclassitied use in Corona were required to follow procedures for obtaining the planning commission”s approval of such
use. The defendant in Naulls, like Kruse, failed to follow those procedures. (1d. at p. 432.) Corona”s municipal code, like section
-32-
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' .constituted a "publfé nuisance; (Id, at p. 4332 The court in Naulls found that substantial evidence supported the trial

5

].}2.0] 0of Cl'ai'gmgm"s municipal code, éxpressly stated that any condition caused or permitted to exist in violation of |1ts provisions

virt"s conclusion 2

that the defendants failure to comglv)‘{ W ¢ity's procedural requirements before operating a médical marijuaha 'd;isi)_ensarvy “created
a nuisance per se” pursuant to Cdﬁ;n‘a § mumc'ipal_,‘ébde, and upheld the issuance of a preliminary injuﬁction. (d. at p- 433.) We find
Naulls persuasive here. Kruse“sjégéraiiqn of a medical marijuana dispensary without the City"s api)roval constituted a nuiseincgv'i)é'-se
under section 1.12.010 of the City"s municipal code and coiﬁél propetly be ehjoined., (Naulls, supra, 166 Q_ajl.ApbAt‘h atp.433)

&

i

Defendants cite Leppo v. City of Petaluma (1971) 20 Cal:App.3d 711 as support for their argument that the Ciiy cannot enfoice an
ordinance that declares a condition that exists-in violation.of the municipal code to constitute a public nuisance. Leppo did not involve
the enforcement of such an ordinance nor did it apply the doctrine of nuisance per se. The issue presented in that case was whethera

city-could dispense with a due process hearing and summarily demolish a building pursuant to its power to abate a public nuisance. (Id.
at pp. 717-718.) The court in Leppo held that a municipality may abate a nuisance only aftera judicial determination that the property is
a nuisance has been made based upon competent evidence. (Id. at p. 718.) Defendants in this case were accorded their due process right
to such a judicial détermination. The trial court did not err by concluding that defendants” operation of a medical marijuana dispensary,
‘without obtaining.a business license and permit, constituted a nuisance per se under section 1.12.010 of the.City™s municipal code.

ina

{Nauiis, supra, 166 Cal. App.4that p. 433 )
1I. Preemption

Defendants contend the Compassionate Use Act and the Medical Marijuana Program preempt the City”s enactment of a moratorium on
medical marijuana dispensaries and preclude the City from denying them a business license and permit to operate such a dispensary.

A. Applicable Legal Principles

“Whether state law preempts a local ordinance is a question of law that is subject to de novo review. [Citation.]” (Roble Vista
Associates v. Bacon (2002) 97 Cal.App.4th 335, 339.) “The party claiming that general state Jaw preempts a local ordinance has the
‘burden of demonstrating preemption, [Citation.)” (Big Creek Lumber Co. v, Courity of Santa Cruz (2006) 38 Cal.4th 1139, 1149 (Big
Creek Lumber).) :

“{T]he ,,general principles goveming state statutory preemption of local land use regulation are well settled. . . .” [Citations.]” (Big
Creek Lumber, supra, 38 Cal.4th at p. 1150.) Under article X1, section 7 of the California Constitution, “[a] county or city may make
and enforce within'its limits all local, police, sanitary, and other ordinances and regulations not in-conflict with general laws.” “,If
otherwise valid local legislation conflicts with state law, it is preempted by such law and is void." [Citation.]” (Sherwin-Williams Co. v.
City of Los Angeles (1993) 4 Cal.4th 893, 897 (Sherwin-WilIianis),'q_udting Candid Enterprises, [nc; v. Grossmont Union High School
Dist. (1985) 39 Cal.3d 878, 885.) There are three types-of conflict that give rise to preemption: “,“A conflict exists if the local
legislation ,“duplicates, contradicts, orenters an area fully occupied by general law, either expressly or by legislative

implication.”™" [Citations.]” (Action Apartment Assn,, Inc. v. City of Santa Monica (2007) 41 Cal.4th 1232, 1242.)

« [Tt is well settled that local regulation is invalid if it attempts to impose additional requirements in a field which is fully occupied by
statute.” [Citation.] ,,[L]ocal legislation enters an area that is “fully occupieﬂ” by general law when the Legislature has expressly
manifested its intent to “fully occupy” the area {citation}, or when it has impliedly done so in light of one of the following indicia of
intent: “(1) the subject thatter has been so fully and completely covered by general law as to clearly indicate that it has become

exclusively a matter of state concern; (2) the subject matter has been partially covered by general law couched in such terms as to
indicate clearly that a paramount state concern will not tolerate further or additional local action; or (3) the subject matter has been
partially covered by general law, and the subject is of such a naturc that the adverse effect of a local ordinance on the transient citizens

of the state outweighs the possible benefit to the” locality [citations).” [Citation.]” (American Financial Services Assn. v. City of
Oakland (2005) 34 Cal.4th 1239, 1252.)

« [Albsent a clear indication of preemptive intent from the Legislature,” we presume that local regulation ,,in an area over which [the
Joal govermnent] baditivually has exercised control” is not preempted by statc law. {Citation.]” (Action Apartment Assn., Inc. v. City

of Santa Monica, supra, 41 Cal.4th at p. 242.) A local government”s land use regulation is one such area. “{Wlhen local government
regulates in an area over which it traditionally exetcised control, such as the location of particular land uses, California courts will
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presume, absenta clear indication of preemptive intent from the Legislature, that such regulation is not preemp‘ted b'); state statute.
[Citation.])” (Big Creck Lumber, supra, 38 Cal 4that p. 1149.) 7 =

B. California’s Medical Marijuania Laws
1. Compassionate Use*Act

The Compassionate Use Act (CUA) was approved by voters as a ballot initiative in 1996. The Taw is codified at Health and Safety Code~
section 1362.56 and provides, in relevant p‘girt; as follows: “(b)(1) The people of the State of California hereby find and declare that the

- purposes of the [CUA] are as follows:

“(A) To ensure that seriously ill Californians have the right to obtain and use marijuana for medical purposes where that medical use is
deemed appropriate and has been recommended by a physician who has determined that the person”s health would benefit from the use
of marijiiana in the treatment of cancer, anorexia, AIDS, chronic paih,\spasﬁk:ity, glaucoma, arthritis, migraine, or any other illness for °
which marijuana provides relief. ] )

#(C) To éncourage the federal and state governments to implemém 2 plan to provide for the safe and affordable distribution of
marijuana to all patienis in medical need of marijuana. =

*{(2) Nothing in this section shall b} construed to supersede ]egisla;tian prohibiting persons from engaging in conduct that endangers.
others, nor:to condone the diversion of marijuana for nonmedical purposes. ;

&(c) Notwithstaixding any other provision of law, no physician in this state shall be punished, or denied any ﬁ_g’ht or privilege, for having
recommended marijuana to a patient for medical purposes.

“«(d) Section I]3S7,-rglaﬁng to the possession of marijuana, and Section 11358, relating to the cultivation of marijuana, shall not apply
to a patient, or to a patient”s primary caregiver, who possesses or cultivates marijuana for the personal medical purposes of the patient
upon the written or oral recommendation of approval of a physician. !

“(¢) For the purposes of this section, ,,primary caregiver” means the individual designated by the person exempted under this section
who has consistently assumed responsibility for the housing, health; or safety of that person.” The nature of the right to use marijuana
created by the CUA has been examined in several California court decisions. In People v. Mower (2002) 28 Cal.4th 457, the California
Supreme Court rejected the defendant”s argument that the CUA provided an absolute defense to arrest and prosecution for certain
marijuana offenses and ¢oncluded that the statute provides a limited defense from prosecution for cultivation and possession of
marijuana. (Id. at p. 470.) The defense accorded by the CUA is limited to “patients and primary caregivers only, to prosecution for only
two criminal offenses; section 11357 (possession) and section 11358 (cultivation).” (People ex rel. Lungren v. Peron (1997) 59
Cal.App.Ath 1383, 1400 (Peron).) In view of the statute”s nasrow reach, “courts have consistently rejected attempts by advocates of
medical marijuana to broaden the scope of these limited specific exceptions.™ (People v. Urziceanu (2005) 132 Cal. App.4th 747, 773
(Urziceanu).) For example, courts have determined that the CUA did not create “a constitutional right to obtain marijuana” (id. at p.
774), and have refused to expand the scope of the CUA to allow the sale or nonprofit distribution of marijuana by medical marijuana
cooperatives. (Ibid.; Peron, supra, at pp. 1389-1390.)

2. Medical Marijuana Prs

1n 2003, the Legislature enacted the Medical Marijuana Program (§ 11362.5 et seq.) (MMP). The MMP was passed in part to “[c}larify
the scope of the application of the [CUA] and facilitate the prompt identification of qualified patients and their designated primary
caregivers in order to avoid unnecessary arrest and prosecution of these individuals and provide needed guidance to law enforcement
officers[;] {p]romote uniform and consistent application of the act among the counties within the state . .. {and] [e]nhance the access of
patients and caregivers to medical marijuana through collective, cooperative cultivation projects.” (Stats. 2003, ch. 875, § 1.) In order to
do so, the MMP created a voluntary program for the issuance of identification cards to qualified patients and primary caregivers. (§
11362.71.) The MMP also “immunizes from prosecution a range of conduct ancillary to the provision of medical marijuana to qualified
patients, [Citation.J” (People v. Mentch (2008) 45 Cal.4th 274, 290 (Mentch).) Section 11362.765 accords qualified patients, primary.
caregivers, and holders of valid identification cards, an affirmative defense to certain enumerated penal sanctions that would otherwisé
apply to transporting, processing, administering, or giving away marijuana to qualified persons for medical use.

In Mentch, the Caiifornia Supreme Court “closely analyzed” section 11362.765 and concluded that the statute provides criminal
immunity for specified individuals under a narrow set of circumstances: “[Tthe immunities conveyed by section 11362.765 have three
defining characteristics: (1) they each apply only to a specific group of people; (2) they each apply only to a specific range of conduct;
and (3) they each apply only against a specific set of laws. Subdivision (a) provides in relevant part: ,Subject to the requirements of this
article, the individuals specified in subdivision (b) shall not be subject, on that sole basis, to criminal liability under {enumerated
sections of the Health and Safety Code].” (§ 11362.765, subd. (a), italics added.) Thus, subdivision (b) identifies both the groups of

people who are to receive immunity and the ,sole basis," the range of their conduct, to which the immunity applies, while subdivision
(a) identifies the statutory provisions against which the specified people and conduct are granted immunity.” (Mentch, supra, 45 Cal.4th
at pp. 290-291.)

The MMP also provides a new affirmative defense to criminal liability for qualified patients, caregivers, and holders of valid
identification cards who collectively or cooperatively cultivate marijuana. (Urziceanu, supra, 132 Cal. App.4th at pp. 785-786.) Section
11362.775 provides: “Qualified patients, persons with valid identification cards, and the designated primary caregivers of qualified
patients and persons with identification cards, who associate within the State of California in order collectively or cooperatively to
cultivate marijuana for medical purposes, shall not solely on the basis of that fact be subject to state criminal sanctions under Section
11357, 11358, 11359, 11360, 11366, 113665, or 11570.7 ¥

In addition, the MMP quantifies the amount of marijuana a qualified patient may possess (§ 11362.77), provides that employers need
not accommodate the medical use of marijuana (§ 11362.785), and identifies places and circumstances where medical use of marijuana
i$ prohibited (§ 11362.79).8

C. Express Preemption
Whether the CUA and MMP expressly preempt the City"s actions in this case turns on whether the field occupied by those stétutes

encomp the challenged City ordinances. That analysis requires a review of the statutory language as the best indicator of legislative
intént. (Big Creek Lumber, supra, 38 Cal.4th at p. 1152.) If that language is unambiguous, we presume that the Legislature, or, in the
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case of an initiative measure the voters,-intended the meanmg apparent on the face’ of | the statute (Urzuj. anu supra 132 CalApp.4th at
p-786.) A court “, may.not add to 'the statute or rewrite it to conform to an assumed ‘intent that is-6t appatent in its._

language.” [Cltauon P (People ex rel. Lungren \§ Superior Court (1996) 14 Cal 4th 294, 301.) I L statutory, language “is susceptlble
to more than one reasonable interpretation, ,,wé look to “extninsic aids, including the ostensible obj o ‘be achieved, the evils to be
remedied, the legislative history, public policy, contemporaneous adrmmstranve construction, and the statutory schéme of which the

starute isa part.”” [Citations.}” (Big Creek Lumber, supra, at p. 1 153, )

1. No Express Preemption by the CUA

The CUA does not expressly preempt ‘the City"s actions in this case. The operative provisions of the CUA do not address zoning or
business heensmg decisions. Thé s!atute s operauve provisions protect physicians ‘from being “punished, or denied any right or
pnv:lege, for having recommended manjuana t6 a patient for medical purposes™ (§ 11362.5, subd. (c)), and shield patients and their
qualified careg:vers from criminal liability for possession and cultivation of marijuana for the panent 's personal medical purposes if
approved by a physrcxan (§ 11362.5, subd. (d)). The plain language of the statute does not prohﬂm !h ity from enforcing zoning and
business licensing requirements applicable to defendants proposed use. R

The CUA does not authorize the operation of 2 medlcal marijuana dispensary, (§ 11362.5.; Peron, supra, 59 Cal. App.4th at pp. 1389-
1390); nor does it prohibit local governments from regulating such dispensaries. Rather, the CUA expressly states that it does not
‘supersede laws that protect individual and public safety: “Nothing in this section shall be" construed to supersede legislation prohibiting
persons from engaging in conduct that endangers others .. ...” (§ 1362.5, subd. (b)(2).) The CUA, by its terms, accordingly did not
supersede the City"s moratorium on medical marijuana dlspensanes, enacted as an urgency m “for the i diate preservation of

the public health, safety, and welfare.”

Defendants point to the findings and declaraﬁons preceding the CUA"s operative provisions, stating that one purpose of the CUA is “{t]
o ensure that serously ill Californians have the right to obtain and use marijuana for medical purposes,” as evidence of the voters”

- intent 1o make the ability to obtain and uise medical marijuana’a matter of statewide concem. The Calrfomxa Supreme Court, in Ross v.

RagingWire Telecommunications, Inc. (2008) 42 Cal 4th 920 (Ross), rejected a similarly ‘broad interpretation of this statutory language
and refused t6 extend the limited protection accorded by the CUA to the area of employment law. (Id.‘at p. 928 ) The plaintiff in Ross
was a quahﬁed medical marijuana user under the CUA who was discharged from his employment after testing “positive for marijuana in
an employment related drug test. He sued the employer, clarmmg the discharge was in violation of public-policy and the Fair
Employment and Housing Act. The ‘Supreme Court affirmed the sustaining of the employer”s demurrer, concluding that “[n]othing in
the text or history of the [CUA] suggests the voters intended the measure to address the respective rights and duties of employers and
employees.” (Id. at p. 924.) The Supreme Court noted that neither the operative provisionsof the statute nor the fmdmgs and
declarations preceding those operative provisions mention employment law. (1d. at p. 928.) The court rejected the plamnff" s argument
that'one of the stated purposes of the CUA, “[t]o ensure that seriously ill Californians have the right to obtain and use marijuana for
medical purposes” (§11362.5, subd. (b)(1)(A)) should be interpreted broadly. The court instead determined that the “limited™ right
granted by the CUA was the right of a patient or primary caregiver to possess or cultivate marijuana for the patient"s persorial medical
use upon the approval of a physician without becomirig subject to criminal liability. (Ross, at p. 929.)

The court in Ross also found suppott for its narrow reading of the CUA in the statute”s history: “The proponents of the [CUA] (Health

‘& Safe. Code, § 11362.5) consrstently described the proposed measure to the voters as mativated by the desire to create a narrow

exception to the criminal law. The proponents spoke, for example, of their desire to ,,protect patients from criminal penalties for

Zon Fy

marijuana” (Bailot Pamp., Gen. Eiec. {Nov. 5 , 1596) argument in favor of Prop. 213, p. 60) and not i0 ,,8end cancer patients to jail for
using marijuana” (id., rebuttal to argument against Prop. 215, p. 61). Although the measure"s opponents argued the act would ,,make it
legal for people to smoke marijuana in the workplace . . . or in public places . . . next to your children” (id., rebuttal to argument in favor
of Prop. 215, p. 60), the argument was obviously disingenuous because the measure did not purport to change the laws affecting public
intoxication with controlled substances (Pen. Code, § 647, subd. (f)) or the laws addressing controlled substances in such places as
schools and parks (Health & Saf. Code, §§ 11353.5, 11353.7), and the act expressly provided that it did not ,,supersede legislation
prohibiting persons from engaging in conduct that endangers others™ (id., § 11362.5, subd. (b)(2)). Proponents reasonably countered the

argument by observing that, under the measure, ,,[p]olice officers can still arrest anyone for marijuana offenses.

Proposition 215 simply gives those arrested a defensé in court, if they can prove they used marijuana with a doctor’s approval.” (Ballot
Pamp., supra, rebuttal to argument against Prop. 215, p. 61.)” (Ross, supra, 42 Cal.4th at p. 929, fns. omitted.)

The court in Ross concluded: “{Gliven the [CUA"s] modest objectives and the manner in which it was presented to the voters for
adoption, we have no reason to conclude the voters intended to speak so broadly, and in a context s6 far removed from the criminal law,
as to require emp]oyers to accommodaté marijuana use. .. . [} .. . There is no questlon . that the voters had the power to change state
law concerning marijuana in any respect they wished. Thus the quest]on before us is not whether the voters had the power to change
employment law, but whether they actually intended to do so. As we have explained, there is no reason to believe they did. For a court
to construe an initiative statute to have substantial unintended consequences strengthens neither the initiative power nor the democratic
process; the initiative power is strongest when courts give effect to the voters” fon-nally expressed intent, without speculating about how

they might have felt concerning subjects on which they were not asked to vote.” (Ross, supra, 42 Cal.4th at p. 930.)

The same reasoning applies here. Zoning and licensing are not mentioned in the findings and declarations that precede the CUA"s
operative provisions. Nothing in the text or history of the CUA suggests it was intended to address local land use determinations or
business licensing issues. The CUA accordingly did not expressly preempt the City”s enactment of the moratorium or the enforcement
of local zoning and business licensing requirements.

2. No Express Preemption by the MMP

The MMP does not expressly preempt the City™s actions at issue here. The operative provisions of the MMP, like those in the CUA,

provide limited criminal immunities under a narrow set of circumstances. The MMP provides criminal immunities against cultivation
and possession for sale charges to specific groups of people and only for specific actions. (§ 11362.765; Mentch, supra, 45 Cal.4th at
pp. 290- 291.) It accords additional immunities to qualified patients, holders of valid identification cards, and primary caregivers who
collectwely or cooperatively cultivate marijuana for medical purposes.” (§ 11362.775.) Medical marijuana dlspensanes are not
mentioned in the text or history of the MMP. The MMP does not address the licensing or location of medical marijuana dispensaries,
nor does it prohibit local govemments from regulating such dispensaries. Rather, like the CUA, the MMP express!y allows local
regulation. Section 11362.83 of the MMP states: “Nothing in this article shall prevent a city or other local governing body from
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Jlemporary moratorium'o
- zoning requirements applicable’to such dispensaries.

. the areas of land use, zohing and business licensing.

tolerate further or additional local action.™ (Sherwin-Williaims, supra, 4 Cal.4th at p. 898.) N

.'_:,_

adopting agd:,'e'r\;xbrcing iaws éqnéisteni ‘with this articte.” Nothing in the text-or history of the MMP 'preglud'é'g ’tﬁev’City_"g adéptié:g ofa
ssuing permits:and licenses to'medical marijuana dispensaries, or the City”s efiforcement of licehsing and

D. Implied Preemption _ )
Neither the CUA nor the MMP - impliedly preempt the Cityfs"écuc(’)ﬁé in this case. Neither!:gtatute addresses, much less completely covers
Jeither statiite tmposes comprehensive regulation demonstrating that the
dvailability of medical, ijliana is a matter of “”slétew;de&con'c\ém”_themby preempting local zoning and business licensing laws. The
statement of voter intentin the CUA, “[t]o ensuré that ‘seriously ill Californiaris have the right of access to obtain and use marijuana for
medical purposes” (§:11362.5, subd, (b)(1)(A)), on which defendants rely as the basis for claiming that the availability of medical
marijuana is a fatter'of statewide concem, does fiot create “a broad right to use marijuana without hindrance or convenience” (Ross,
supra, 42 Cal.4th af p. 928), or to dispense marijuana without regard to local zoning and business licensing laws. Neither the CUA nor
the MMP partially covers the subject of medical marijuania “,in such terms as to indicate c]ez}_r_l){{t,hat a paramount state concern will not

_ ther Statute-precludes focal action, except
ing marijuana to their patients, and according qualified-persons.affirmative defenses
A(d); 11362765;.11362:775.) The CUA expressly provides that it does not

in the areas of punishing physicians for recommer
to enumcyated penal sanctions..(§ 11362.5%ubds.

“siipersede legislation prohibiting persons frotn engaging in‘conduct that endanigers others” (§ 11362.5, subd:(b)(2)), and the MMP
‘éxpressly states that it does not “prevent a city or other local governing body fromi adopting and enforcing laws consistent with this -

article’? (§ 11362:83). “Preemption by_impliégﬁon of_,!cgis‘lgg‘ve intent may not.be found ‘when the Legislature has expressed its intent-to
permitlocal régulations. Similarly, it should'not be found When the statutory scheme recognizes local regulations:” (People eX rel.

ukmejian . County of Mendocino:( 1984)°36 Cal.3d 476, 485.) T,

Ejnal;y), ﬂcllhe; the CUA 7or the MMEP.provides.partial coVerige of a subject that ,is of such a nature that the‘adverse effect of 3 local
oxjdina'lice on the transient citizens of the state:outweighs the possible benefit™ to the City. (Sherwin-Williams, §uprfaf 4 Cél,flth atp.

39:85.quoﬁng In re Hubbard (1964) 62'Cal.2d 119, 123) “[A] local ordinance is not impliedly prgempkd by cénﬂi':c,l-withis“)mw faw

“Unless it ,,mandate[s] What state law expressly forbids, {or] forbid[s] what state law expressly mandates.” [Citation] That'is becaiise,

when a local d‘rdinancq ,,does not prohibit what the statute commands or conimand what it prohibits,” the ordinarice is not .inimicat to”
the statute. [Citation.]” {Big Creek Lumber, supra, 38 Cal.4that p. 1161.) Neither the CUA nor the MMP compels the establishment of
local regulations to accommodate medical marijuana dispensaries. The City"s enforcement of its licensing and zoning laws and its
temporary moratorium on medical marijuana dispensaries do not conflict with the CUA or the MMP.

E. Adéquacy of Trial Cowrt’s Findings

Defendants argue that the trial court “srroneously refused to determine whether-or ndt being able to obtain and use medical martjuana is
a matter of statewide concern,” and suggest that such a deterinination was necessary in order to-decide whether the CUA and MMP

preempted thé~Cffy's actions in this case:d 0, The trial court”s statement of decision adequately. sets forth the factual and legal bases for
its conclusion that state marijuana laws do not preempt the City™s actions. (éentral Valley General Hospital v. Smith (2008) 162

Cal. App.4th 501, 513 [statement of decision adeqtiate if it fairly discloses the determinations-as to ultimate facts and material issues in
the case]’) The trial court was responsible for determining whether ihe City"s regulation conflicted with state law because it duplicates,
congradicls, or enters an area fully occupied by state law, either expressly or by legislative implication. (Action Apartment Assn., Inc. v.
City of Santa Monica, supra, 41 Cal.4th at p. 1242.) It fulfilled that responsibility.

1I1. Other Bases for Challenging the City’s Moratorium

Defendants claim the City"s moratorium on medical marijuana dispensaries is invalid because it purports to “resolve conflicts between
federal and State laws” in a field that the state “has already fully occupied.” Defendants further contend that by enacting the
moratorium, “the City is in essence challenging the constitutionality of the State medical marijuana laws, which the City cannot

properly do.”

- The moratorium neither addresses nor challenges the constitutionality of the CUA or the MMP. Although the ordinance does refer to a

current “conflict between federal laws and California laws regarding the legality of medical marijuana dispensaries,” it does not purport
to resolve that contlict. The ordinance clearly states the Citys intent, in light of the conflict of laws, to study the potential impact of
medical marijuana dispensaries and to impose a temporary moratorium on the operation of such dispensaries until completion of its
study. The televant provisions of Ordinance No. 2006-08 state:

“5_The United States Supreme Court addressed marijuana use in California in United States v. Oakland Cannabis Buyers’ Cooperative,
(2001) 532 U.S. 483. The Supreme Court held that the federal Controlled Substances Act continues to prohibit marijuana use,
distribution, and possession, and that no medical necessity exception exists to these prohibitions. Further, the Supreme Court recently
héld in Gonzales v. Raich (2005) 125 S.Ct. 2195, that the federal Coritrolled Substances Act prohibits local cultivation and use of
marijuana under all circumstances. Therefore, it appears that there is currently a conflict between federal laws and California laws
regarding the legality of medical marijuana dispensaries.

6. To address the apparent conflict in laws, as well as the community and statewide concerns regarding the establishment of medical
marijuana dispensaries, it is necessary for the City of Claremont to study the potential impacts such facilities may have on the public
health, safety, and welfare. “7. Based on the foregoing, the City Council finds that issuing permits, business licenses, or other applicable

“entitlements providing for the establishment and/or operation of medical marijuana dispensaries, prior to the completion of the City of

Claremont™s study of the potential impact of such facilities, poses a current and immediate threat to the public health, safety, and
welfare, and that therefore a temporary moratorium on the issuance of such permits, licenses, and entitlements is necessary.”

A local government”s authority to adopt an interim ordinance prohibiting particular land uses is expressly granted by Government Code
section 65858, which authorizes the legislative body of a city 1o “adopt as an urgency measure an interim ordinance prohibiting any
uses that may be in conflict with a contemplated general plan, specific plan, or zoning proposal that the legislative body, planning
commission or the planning department is considering or studying or intends to study within a reasonable time.” (Gov. Code, § 65858,

subd. (a).) The City"s adoption of the interim ordinance imposing a temporary moratorium on medical marijuana dispensaries came
within the scope of this authority.

IV. Validity of Injunction

Defendants contend the trial court was not authorized to issue a permanent injunction against them because the basis of that injunction -
- operating without a business license and permit ~ was the subject of an administrative appeal that had not yet been heard. Defendants
-36-
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further contend the City"s dismissal of their appeal from the denial of their applications for a business license and permit, based on the
City"s subsequent enactment of the moratorium, denied them their due process rights, and that the trial court erred by.determining such
dismissal was proper. !

The City could properly dismiss defendants” appeal from the denial of their applications for a business license and permit based on the
enactment of the moratorium. ‘.‘Goyemmentzi[ agencies may generally apply new laws retroactively where such an intent.is apparent.
[Citation.]” {Davidsox v. County of San Diego (1996) 49.Cal. App.4th 639, 646.) Although “zoning ordinances may not operate
retroactively to-divest'a pérmittee of vested rights previously dcquired . ... Ji]t is well settled that the new ordinance may.operate

 rétroactively to require a denial of the application, or the nullification of 2 pérmit already issued, provided that the applicant has not

already éngaged in substantial building or incurred expenses in connection therewith.™ (Igna v. City of Baldwin Park (1970)9
Cal. App.3d 909, 913-914.) y

The City™s reliance on the moratorium ds the basis for dismissing defendants” appeal did not deprive defendants of any vested right. At
the time the moratorium was enacted, defendants” applications for a business license and permit had already been denied. The trial court
-fduqd that defendants did not incur substantial expenses prior to the denial of their applications, and substantial evidence supports that
finding. After the City denied defendants™ applications for a business license and pgﬁni{; and after City rep ives told defendan
that their proposed use would not be permitted, defendants commenced operating a medical marijuana dispensary without a'license or
permit, in violation of the City"s municipal codé. That violation was the subject of the injunction issued by the trial court. Neither the
issuance of the-injunction nor the dis:mi'ssal of defendants” administrative appeal deprived défendants of any vested right,

Morton v. Superior Court of San Mateo County (1954) 124 Cal. App.2d 577, on which defendants rely, is distinguishable. In that case, a
quarry appealed from a judgment enjoining its operations because it was operating without a permit and hence, constituted a nuisance
per se. The quarry had been operating for 25 years at the time the County of San Mateo enacted an ordinance requiring an operating’
permit. When the ordinance took effect, the quarry applied for a permit, which the county planning commission denied. The quarry filed
a petition for writ of mandaté challenging the validity of the county”s denial of its permit application. While the mandamus proceeding
was still pending; the county obtained ari injunction prohibiting continued operation of the quarry. The Court of Appeal reversed,
concluding that the quarry could not be deprived of its “vested right” “to engage in a lawful business” while the mandamus proceeding
was still pending. (Id. at pp. 587-588.) Here, in contrast, defendants had no “Vested right,” their operation of CANNABIS was not
lawful, and they did not challenge any of the City"s actions in a mandamus proceeding. Morton is thus inapposite.

Defendants were not entitled to commence operating a medical maﬁjuana dispensary without first obtaining a business license and
permit. !

V. Scope of Injunction

Defendants challenge the scope of the injunction issued against them, claiming that it is overbroad because it precludes them from
operating a medical marijuana dispensary anywhere within the City. They claim the injunction should have been limited to the specific
location at which they operated CANNABIS. Defendants further contend the injunction is overbroad because it assumes the City"s

v zoning regulations will never change and that defendants” operations will never comply with any future zoning regulations.

A-trial court™s decision to grant a permanent injunction rests within its sound discretion and will not be disturbed without a showing of a

clear abuse of discretion. (Shapiro v. San Diego City Council (2002) 96 Cal. App.4th 904, 912.) “The excrcise of discretion must be
supported by the evidence and, ,,to the extent the trial court had to review the evidence to resoive disputed factual issues, and draw

inferences from the presented facts, {we] review such factual findings under a substantial evidence standard.” [Citation.] We resolve all
factual conflicts and questions of credibility in favor of the prevailing party and indulge all reasonable inferences to support the trial
court"s order. [Citation.]” (Horsford v. Board of Trustees of California State University (2005) 132 Cal. App.4th 359, 390.)

The injunction issued by the trial court precludes defendants “from operating a medical marijuana dispensary within the City of
Claremont, as long as the City"s Moratorium against the establishment of medical marijuana dispensaries remains in effect, and unless

and until the City grants Defendants a business license and issues Defendants a tax certificate authorizing them to operate a medical
marijuana dispensary.” The injunction by its terms is limited to the duration of the moratorium. It does not bar defendants from
operating a medical marijuana dispensary under future zoning regulations.

That the injunction encompasses the entire City, rather than just the specific location where CANNABIS was operated, does not make it
overbroad. Given defendants” disregard of the City"s licensing and zoning laws, and Kruse”s stated intent to operate and actual
operation of CANNABIS in violation of those laws, the injunction issued was not an abuse of the trial court™s discretion. (Shapiro v.
San Diego City Council, supra, 96 Cal. App.4th at p. 912.)

* % ¥

See: hitp:/www.courtinfo.ca.gov/opinions/documents/B21 0084 PDF
Outcome: The judgment is affirmed. The City is awarded its costs on appeal.
Plaintiff's Experts:

Defendant's Experts:
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. . SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

4 Case No.: BC433942

: " Plaintiffs, ORDER GRANTING IN PART AND

14 s DENYING IN PART. PLAINTIFFS’ MOTION.

vs. ' FOR A PRELIMINARY INJUNCTION

'° ||CITY OF LOS ANGELES, 2 municipal
18 || corporation, et: al,,

S Defendants.
18

18

20

21 ;
; , )
1L Introduction

]

2 On January 26, 2010, the City of Los Angeles (“the City”) enacted a law goveming medical

24. || marijuana collectives, Ordinance No. 181065 (“the Ordinance™). Pursuant to the Ordinance, the City
%5 1l has taken a number of steps calculated to limit the number of medical marijuana collectives
28

( collectives'™.

27

[yt
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ive relief

City of Los Angeles passed an interim co;xtbl ordinance (“the ICO*) designed to prevent new medical
marijuana dispmsax;es frome opening.
A ﬁz,z_xe?li;:e of pertinent events may be helpful:.

. 1996——Ca11.formapasses Proposition 215, (the CUA) (Cal. Health and Safcty Code § 11362.5)..
Prop. 215 pravided, for the first: time, the right for serjously ill Californians to use marijuana for
* medical purposes when recormmended by z physzcxan.
s 2003—California passes Senate Bill 420, (the MMPA) (Cal. Health and Safety Code §
11362.775). The MMPA permitted, for the first time, qualified patients and caregivers of
qualified patients to collectively cultivate manjuana for medical purposes with freedom from

prosecution.

! According to the case homepage website, the following collecnves have joined in the motmn for a prelimninary injunction:
Rolistic Carmabis Collective; Trinity Holistic: Caregivers, Inc; Gﬂuy Caregivers Groxp, LLC.; Green Leaf
Col]ecuvele_)um Collective; 420 Collsctive; Valley Holistic Carepivers, Inc.; Natural Wnys Always; Herbal Remed:es
Caregivers, Inc.; Starkudz; 420 Cmg:vm, LLC; Exclusive Caregivers of Calnt'uma. Inc.; Buddba Bar Collective; The Shop
at Grosmbuah; Jeg Inc. Wilshire medical Marijuana Collective; Healers on Third, Inc., Healers on 3% Medical Marijoana
Collectiive; Green Joy Inc,, Medical Cannabis Dispensary; Comuprssionate Caregivers of San Pedro; Medical Wellness
Center, Toe., A Medical Marjjuana Collective; The Hills Caregivers; A Medical Marijuana Colective; Sumset Junction
Organic Medicine Medical Maxijuana Collective; West Valley Carsgivers; American Sobriety Inc., Green Hills Collective;
Herbal Medicine Care, Inc.; Nature's Wonder Carcgivers Group, Inc.; 420 Highway Pharmacy, Inc.; Colorado Pain Relief,
Inc.; Infinity Medu:dAﬂxm:m Inc.; Natural Solutions Patient Care, Inc.; Greenthumb Medicinal Chmc, Inc.; The
Hollywood Collective; Hrxmony I-Iouse Collective, Inc.; Natural Choice Healing Ceater, Int.; House of Kush, Inc Xush
Komer IV; Herbology, Ins.; Cancare Collective, Inc.; Cacnamerchant, Ins.; Downtown Ni :uxnl Cmegivers, God's for. LA,
Azea Herbal Delivery, Inc.; vers City Cannabis Club, Inc.; New Eny Carexrvars, Safe Life Caregivers; Kush Komter V, Inc.;
Exclusive Caregivers of California. ;

|

_39_
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‘o 2006—Cx’ty Council Member Dennis Zine makes a motion to the Los Angeles City Council

8 * basically bringing to the council’s attention the mcrmed mxmbemf collectxvs in Los Angeles
2 . and their effect on crime and safety in the city. ‘

L s August 1, 2007—Los Angeles adopts Ordinance No. 181027 (ﬁ:e 1CO). The ICO permitted all
- " collectives that existed prior to August 1, 2007, and that submitted & series of documents to the

-+ City Clerk’s Office ‘byNovunbcr 13, 2007, to continue operation.
e September 15, 2007—The ICO loses effect by operation of law and wcpms .
5 « No¥ember 13, 2007-—The déadline for submitting documexts to the City Clerk’s Office pursuant
: to the ICO passes. ‘Plaintiffs admit that none of them submitted the required documents.

: - August 2008—The Attorney General issues “Guidelines for the Security and Non»-vaemon of
7 Marijuana Grown for Medical Use,” hersipafter “Guidelines.”
». 2008 to 2009—Plaintiffs begin operation of collectives in the City of Los Angelas
811 s Januiry 26,2010—The Ordinance is passed. . Among other things, the Ordinanée Yimits the

.- operation of collectives in the City of Los Angeles to only.those tbat bad registered by Novcmbm
- 13,2007, pursuant to the defimét ICO.
10 ® _May 3, 2010—The mayor signs the Ordinance into law after approving a finalized fee schedule
o s May 4, 2010—The City sends letters to many collectives temng them to shut down zmmcdxat:ly

] or risk facing criminal and civil prosecution.

12 » June 7, 2010—The Ordinance becoines effective. Only collectives that were registered pursuant
_ to the ICO may begin submitting applications for cantinued operation to the City Clerk’

13 Office—all others must tarminate operations.

June 14, 2010—Last day for collectives which were registered pursuant to the ICO to submit

14 i
their apphca’aons for contmued operation as required by the Ordinance,
15 -
16 . i
II. Summary of Rulings:
17

_ Two portions of the Ordinance are pre-empted by state law. The Ordinance violates the equal
18 '
o protection clauses of the state and federal constitutions. The Ordinance violates the Gue process clause

20 || of the Constitution of the State of California. The Ordinance viclates Plaintiffs’ informational privacy

21 || rights under the Constitution of the State of California as to their general contact information.

24

25 ||? Governroent Code § 65858(a) and (b) provides that interim ordmmm lose effect within 45 days of adoption unless x

legislative body extends the interim ordinance pursnant to the tewros of Govemnment Code § 65090. Plaintiffs argue that
26 ‘the 1ICO expired on September 15, 2007, Defendant does not contest this allegation or otherwise argue that the ICO was
extended pursuant to Government Code § 65090.
27 || 420 Collective was issued 2 tax registration certificate on August 30, 2008 (Motion 3™ Ex. 3); 420 Caregivers was issued a
hzmpmmncahﬁwsonMayG 2009 (Motion, 2* Ex, 3); Greea Horizon was issued s 2z registratico cestificste on
28 March 20, 2009 (Motion, 4* ExZ).andOrxmcHnlmngxmumdnhregumtoncemﬁuu ‘om July 7, 2009

(Motion, 5 Bx. 2).

1 —40- .
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101 Discussion:

{| Two are relevant to this mbﬁon:

B)) When it appears by the complamt that the plaintiff is entitled to the relief dcmanded, and .
the relief, or any’ part thereof, consxsts in restraining the commission or continuance of the
‘act compla.med of; either fora Jimited period or pe:petually :

2) thn it ‘appeats by- the compiamt or affidavits that the commission or confinuance of

" some act during the l.mgatxon would" produce waste, or gn:at Br u-repamblc injury, to &
party to thc achon. :

a prehmmzry m_nmctxon rcqmres the oourtto wczgh two factors: ﬁ:e hkehhood

Thz xssuzncc

the movmg party wﬂl prevzul on the merits and: the relahve mtenm harm to the parties from the jssuance
or non-issuance of the uyunchon. Hunt'v. Superior { Court (1999) 21 CaL4® 984 959, “The tnal court’

e

dntermman

laintiffs® success on the merits of their

1. The CUA and the

Article X1 Section 7 of the California Constitution controls preemption: “acify may make and
enforce within its limits all local, police, sanitary, and other ordinances and regulations not in conflict -

with the general laws.” Plaintiffis claim that the CUA and the MMPA (both state laws) preempt the

Ordinance (a local law enacted by the City of Los Angeles.)

There are three main types of presmption. “A conflict exists if the local Jegislation *duplicates,

conﬁadjcts, or enters an area fully occupied by genteral law, cither expressly or by legislative

implication.”™ (Citation.) Action Apartment Assn., Inc. v. City of Santa Monica (2007) 41 Cal.4® 1232,

T AND DF Tl
PRBLWARY INJ'UNCTION
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prccmpuon. Big CreeIcLumber Co.v. Cow:ry of Santa Cruz (2006) 38 Cal.4™ 1139, 1149.
o City ofClzzremant v. Kruse (2009) 177 Cal. App 4% 1153, the court discussed when
preemption occurs based on an area of the law being “fully occupied:”
[L]ocal lepislation enters ap area that is “fully occupxed" by gcneral law whe.n the:
Legislature has expressly manifested its intent o “fully occupy” the area [cztatzon] ,or
when it has impliedly done so in light of one of the following indicia of intent: “(1) the
subject matter has been so fully and completely covered by general law as to tlearly
indicate that it has become exclusively a matter of state concern; (2) the subject matter
has been pamalli' cuv«:fed by general law couched in such terms as to indicate clearly
that a paramount state concern will not tolerate further or additional local action; of (3)
the subject matter has beea partmlly covered by general law, and the subject is of such 2
' pature that the adverse affect of a local ordinance on the transient citizens of the state
outweighs the possible benefit to the” locality [citations].! [Cltahon.] %
Koruse, supra, 177 Cal.A.ppA»"l at 1169 (emphasis added.) Tn other words, presmption by full occupation
of the field can be express or implicit. Here, neither has occurred.”
The CUA does not provide for the collective cultivation and distribution of medical marijuana.
People v. Urziceanu (2005) 132 Cal. App.4th 747, 758. Instead, the CUA encourages state and foderal
govemments to implement a plan to provide for the safe and affordable distribution of medical
marijuana to those patieats who need it. Health and Safety Code § 11362.5(b)(1)(C). Meanwhile the
MMPA contemplates the formation and operation of medicinal marijuana collectives that would mcei‘vcu
reimbursement for marijuzna and for services in connection with providing medical marijuana. (See
Urziceanu, supra, at 785, “[The MMPA] represents a dramatic change in the prohibitions on the use,
distribution, and cultivation of marijuana for persons who are qualified patients or primary caregivers
and fits the defense defendant attempted to present at trial. Its specific itemization of the marijuana sales
law indicates it contemplates the formation and operation of medicinal marijuana cooperatives that

would receive reimbursement for marijnana and the services provided in conjunction with thé_provision

of that marijuana. Conﬁjary to the People's argument, this law did abrogate the limits expressed in the

PREMARY INIUN CTION
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11

12
13
l 14
15
18
17

18

1 9 -

20

1| says it does not su?'ersede laws that protect individual and public safety. The MMPA supplemented the
Ii : ; - i

qualified right to collective cultivation of medical marfjuana;” See also, Guidelines § 4(A)(2) 2nd §

@B
medical marijuans legislation. If anything, the statutes display a contrary intent. ThuCUA expressly

CUA becarise the CUA did not discuss how qualified individuals could obtain and légally use medical
;ggﬁjuana. See £,g., Health and Safety Code § 11362.775; Urziceany, supra, at 785.* The MMPA also
lacks 'a.ﬁy express indication that it fully goycmé"ﬂxe area of medical marijuana. Medical marijuana
collectives are conspicuonsly absent from the lsnguage in the history of the MMPA_ Moreover, the
MMPA. contains the following lauguage, a section 11362.93: “Nothing in article shall prevent a city or
other local governing body from adopting and enforcing laws consistent with this nﬁc%e." Kruse, supra,
177 CaLAppA* at 1175
Tn Kruse, the Court of Appeal held that a moratorium on medical marijuana dispcnsarié was not
impliedly or expressly preempted by the CUA or the MMPA. The court noted that the CUA’S
provisions do not address zoning or bu'sincss; licensing decisions, nor does its plain language prohibit a
city from enforeing zoning and business licensing requirements. Moreover, the CUA do;:s not authorize
the establishment and operation of 2 medical marijuana collective and does not prohibit local

governments from regulating them.

* Health and Safety Code § 11362.775 provides: “Qualified patients, persons with valid identification cards, and the
designated primary caregivers of qualified patients and persons with identification cards, who associatz within the State of
California in oxder collectively or cooperatively to cultivate marijuana for medical purposes, shall not solely on the basis of
that fact be subject to state ciminel sanetions voder Section 11357 [possession of marijuana], 11358 {cultivatiop

of marijuana], 13359 possession for sale], 11360 [fransportation], 11366 {matntaining a place for the sale, piving away o
use of marijusna), 113655 [roaking available premises for the manufactors, storage or distribution of controlled substances],
ar 11570 [abatement of anisance created by premises nsed for manufactore, storage or distribution of controlied substance].”

PLANNING COMMISSION '
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14
15
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18

19

21

faﬂedtodxscuss how qualified individuals could come into possession of and legally tise medical
man:nana.

‘Turning to mphed preemptlon. the lchslamre has not sufﬁcxcnﬂy mdxcai:ed its intent to folly
occupy the field with cither law. ‘The CUA mcrcly carved out immuities to criminal prosecution. As:
noted.'above, the CUA did not even contemplate how one could 1=ga}1y gtow or po’s#ss medical
marjuana. The MMPA, while more comprehensive, also falls short. Plaintiffs seem to recognize this in
their reply when they state, “the MMPA show[s] a legislative intent to decriminalize the use of
properties for medical marij uana' activities.” (Rlaply, 4:3.4) 'I'h.xs limited scope—focusing on the
criminal consequences possibly associated with a particular use of z property—does not deal with issues
ke (1) who must be involved ixr ;he cultivation, (2) whether cultivation must sccur at the collective, and
(3) whether money in exchange for medical maruuma is acceptable. Because the MMPA fails to
address these concerns, the court cannot clearly infer that the legislature intended to reserve medical
miarijuana as a matter solely of state concern. The Guidelines specifically contemplated by the MMPA
also indicate that the MMPA was not mtcnded to occupy the field.® Again, as referenced above, the

MMPA specifically permits local laws to regulate the area. Kruse, supra, 177 Cal.App.4™ at 1175,

Plaintiffs argue that mamy of the restrictions set out in the Ordinance (¢.g., audits, pre-inspection,|

maintenance of records, and warrantless searches) contradict the MMPA because they attempt to define
what z lawful “collective” is. The problem with this argument is that the Plaintiffs assume that the
MMPA adequately defines what 2 “collective” is. The argument fails because the MMPA does not

define a valid “collective.” Somé material on what constitutes a lawful collsctive comes from the

’ Health and Safery Codz §1 1362.81(d) states “[TThe Attorney General shall develop and adopt appropriate guidelines tu
ensute the secarity and nondiversion of marijnana grown for medical nse by patients qualified under the [CUAL"

PRELHvﬂNARY INIUNCTION
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.|| #Section 11.02.080 pmv:dzs the penalty for violation of the code: “Violation of Division ] of Title 11 is punishable by a fine;

‘The. cmmnal smctxons pomon, at secnon 45.19.6 9 pmvxdr.s in pertmmt pa:t, that “Each and
every violation (of the ordinance) shall constitute a separate violation md shall be subject to all remede

and enforcement measures authorized by Section 11.00 of thzs Codc » Section 11.00’s remedies include

fines and imPrisonmmt.

“Local legis_l_ation“-is “contradictory” to general fliv;,whcn it is infmical thereto.” (Cimﬁog.) A

(1993) 4 Cal.4™ 93, 902.
The criminal sanctions Rbrﬁon_of the Ordinance contradicts the MMPA. Support for this
conclusioncoms from Qualified Patients Assn. v. City of Anaheim (2010) 187 Cal.AppA-“ 734:

The trial court apparently did not consider whether the MMPA's provisions thatare
distinct from the CUA, including sections 11362,765 md 11362.775, precmpt thecity's
ordinance. The-court in Peoplz ex rel. Lungren v, Peron (1997) 59 Cal.App.4th 1383,
1390, held thiat the “general availability of i injunctive relief under [s]ection 11570 against
'bmldmgs and drug houses used to sell controlled substances is not affectsd by” the CUA.
The Legxslamrc sn‘usequenﬂy enacted the MMPA. Sections 11362.765 and 11362.775 of
the MMPA immmize operators of medical marijuana dispensaries-provided they are

of not mere than $500.00, arbympnsonmmt in the County Jail for not more than six months, or‘bybodx such fine and
imprisonment Each day during any portion of which any violation of any provision of this Division 1 is comxuitted,
contimed or permitted makes such violation of 2 separate offense. (Ond. 7583 Part 1 § 1 10 1859."

2 -B— ; ;
ORDER GRANTING IN PART AND DEN YING IN PART PLAINTIFFS’ MOTION FORA. |
PRELIMINARY INJUNCTION
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qualified patients, possess valid medieal ma.njuanz 1denhﬁcahon cards O are primery
caregivers-from prosccut:on under state nuisance abatement law (§ 11570) “solely on the
‘basxs” that they use any “building or place .. .forthe. purpose of Funlawfully sellmg,
serving, storing, keeping, manufacturing, or giving away any oontrolled Substance...
Sections 11362.765 end 11362.775 also provide qualifyiing persons immunity ﬁ'om
nonfederal criminal sanctions imposed “solely on the busis" of ' apen[mg] or
maintainfing] any place for. he purpose of unlawfully selling, giving away, or using any
controlled substance ...” (§ 11366) or for “reat{ing], leas[ing], or mak{ing] available for-
use.. . (2] building, room, space, or enclosure for the purpose of unlawfully
'mamzfachnmg, storing, or distributing any controlled mbstance Xt (§ 11366 .5).

Whether the MMPA bars Iocal govemnments from using nuisance abatcmmt iaw and
penal legislation to prohibxt the use of property for medical marijusna purposss remains
1o be determined. Unlike in Ross, where the Supreme Court observed that “[tlhe
operative provisions of the [CUA] do not speak to employment law” (42 Cal.4th at p.
928), the MMPA explicitly touches on land use law by pmsmbmg in sections 11362.765
and 11362.775 the application of sections 11570, 11366, and 11366.5 to uses of property
involving medical marijuana. Here, viewing the aJlegahons of the complaint most
“favorably to the plaintiffs, as is required on demurrer, it appears i incongruous at first
glance to conclude a city may criminalize as a misdemeanor & particular use of, property
the state w;prasly has exempted from “criminal liability" in sections 11362765 and
11362.775. Put another way, it seems odd the Leg;slamm wonld disagree with federal
policymakers about inchiding medical marijuana in penal and drughouse abatement
legislation (compare 21 1.5.C. §§ 812 & 856 with §§ 11362.765 & 11362.775), but
intend that local legislators could side with their federal-instead of state-counterparts m
prohibiting and criminalizing property uses “solely on the basis™ of medical marijuana
activities. (§§ 11362.765 & 11362.775.) After all, local entifies are creatures of the state, .
not the federal govemnment.

Qualified Patients Assn., supra, 187 Cal.App.4™ at 753-54,

' +As Qualified Patients Assn. suggests, there is a statutory and logical contradiction between the
Ordinance and the MMPA. - The MMPA prohibits criminal sanctios for collective cultivation if one
uses land for that sole purpose, while the Ordinance criminally sanctions that same conduct. There is no
readily apparent way to reconcile these two contradictory laws. The criminal sanctions language from
the MMPA coptrols.

The City argues that People v. Mentch (2008) 45 Cal.4® 275, controls. Mentch only providw‘

guidance on who is immune from criminal prosecution under the MMPA and the CUA and in what

AR
PREIJI\HNARY IN]UNCTIDN
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.’scez‘mrios someons is immune, not what uses of property are permitted under the MMPA and thc CUA.

2. 'Ihs is clear ﬁ'om the languagc of the opinion:

3 - Here, ﬁus means Mentch,to the extent hc assxsted in adnnmstcnng. or advised or
o - counseled in-the adm:msn'auon or cultwanon of, inedical mexijuana;icould notbe charged
s with cultivation or possession for sale “on tha sole basis.” (§ 11362.765, subd. (2) It
5 |1 does not mean Mentch could 16t be charged with culhvauon or possessmn for sale on
i " any basis; to the extent he went beyond the immunized: range of conduct, i.e.;
: 8. asministration, advice, and counschng, he would, once again, subject himself to the full
: z force of the criminal law. As it is undisputed Mentch did much more than administer,
advise, and counsel, the [MMPA] provides him no defense, and the trial court did not err
‘B in failing to instruct on it. :

9 || Menteh, supra, 45 Cal.4® at 292, Mentch explains what the “solely on the basis” language from

1 Qualy‘ied Patients Assn. and the MA means. For mstance, someane selling medxcal marijuana fora

11

5, proﬁt would not be inmnunized under the ISMA, nor would someone providingmodicélhar\ijnaga_. to
43 || another if that person does not qualify as a “prin;ary caregiver” as ‘dcﬁned in Mentch; however, this is -

14 || the limit of the opinion. The t:ase;_..beforc this court reach beyond the _facts and the holding of Mentch.

15 || Plaintiffs are allegedly collectively cultivating medical marijuana as permitted by the MMPA. The

Ordinance stands to criminalize that otherwise immmized conduct, because Plainﬁfis are not one of the
17 . } .
o scyenty collectives penmitted to continue operating. Mentch does not control under these facts. The

18 cnmmal sanctions language from the Ordinance must be stricken because it commands what the state

20 || law prohibits: criminal prosecution for collective cultivation of medical marijuana.

21 2. The Sunset J'Sion is preempted:
:: Section 45.19.6.10 of the Ordinance provides that its provisions shall sunset two years after the
‘ 55 effective date “and all collectives shall cease operation immediately, unless the City Council adqpts an
25 || ordinance to-extend these provisions.”
2 This section of the Ordinance will prevent collectives even though thelMMPA permits their
2t existence (put another way, it will “prohibit what the statute comrmands.” Sherman-Williams, supra, 4
28, ;
¢ 10— :
ORDER GRANTING IN PART D GINPARTP S' MOTIONFOR A -
PRELIMINARY INJUNCTION :

_47_
PLANNING COMMISSION



|
’

i;‘. L 1‘ V |

| 2: ‘But 2 blanket ban on all

g g flo w5 to d, goes too far-and

4 || contradicts the MMPA. The court recognizes the possibility that the City will adopt an alternative

& ' || ordinance to permit collectives to operate within its borders, a fact that arguably makes this point too
1 meertain and perhaps not ripe for a mling. Nevertheless, the court believes xtxs prcfézab}e to decide this|
8 ||issue now, while the City has the luxury of time to rework the Ordinance, as épposed to waiting two

8 || years and creating another round of litigation.

10
41 _ ;

i 2. The Ordinance deprives certain Plaintiffs of equal protection of the laws:
13 The Ordinance caps the maximum oumber of collectives at seventy, to be distributed about the-

14 || City. §45.19.6.2 (B). To become one of those seventy, the Ordinance requires collectives to filea

15 || “registration form " (Ordinace § 45.19.6.2 (A).) The oxly collectives cligible to file this form are those
18 |f '
. ||that, among other things, registered pursuant to the ICO on or before November 13, 2007. (/d. at §
. 17 .
* 45.19.6.2(B)(2).) In other words, the medical marijuana collectives that did not register under the ICO

1g || may not register now.
20 The relief requested by many of the Plaintiffs (who allegedly have operated lawfully and withont,
2 complaints from neighbors) is not to continue operating, but to be given the chance to continne

operating by submitting an application and registering in accordance with the Ordinance, The question

5]

becomes whether the classification of collectives into those that registered under the ICO and those that
did not denies Plaintiffs the equal protection of the laws. -

'Both the federal and state constitations guarantee equal protection of the laws to all persons.

People v. Hofsheier (2006) 37 Cal.4th 1185, 1199. “The first prevequisite to 2 meritorious claim is a

PART AND 'ING IN PART PLA
PRELIMINARY INJUNCTION
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| of some ratiopality in the pature of the class .smglcd out.” Jd. “When a showing is made that two

{| basis t.=_5t applies, becanse the ordinance does not create a suspect classification and does not touch upon

showing that the'staic has a&optcd a classification that affects two or more similarly situated groups in .
an unequal manner.” I at 1 199 “The equal protechon clanse. requires more of  state law than

nondlsmmmatory apphcanon within the class it establishes. (Citation.). It also i imposes 2 requxrament

sirnilarly situated ghaups are h-eated disparately, the court mnst »t“‘nen detetmine whether the government
535 asufficient reason for dxsunglushmg between them." G.G. Doe v:California Depff‘ of Justice (2009)
173 Cal. App.4™ 1@95, 1111. “In resolving equal protection issues, the United States Supreme Cont has
used three levels of analysis. Distinctions in statutes that involve suspect classifications or tou(;h upon
fiundamental interests are subject to strict scrutiny, and can be sustained only if they are necessary to

achieve & .c;.ompeu,ing state interest. Classifications based on gender are subject to an intermediate level
of review. But most legislaﬁozi is tested only to determine if the challenged classification bears a rational
relationship to a legitimate state purpose.” Hé_;f.sheier, supra, at 1200.

Here, the City’s sta;t.utory scheme treats two similarly sitnated groups differently. The rational

a fundamental interest. Under the rational basis test, ““a statutory classification that neither proceeds
along suspect lines nor infringes fundamental constitutional rights must be uphéid agamst an equal
protection challenge if there is any reasonably conceivable state of facts that could provide a rational
basts for the classification. (Citatiops.) Where there are “plausible reasons’ for [the classification] ‘our
inquiry is at an epd.”™ I'{oﬁ-hgier, supra, at 1200-01, Citing Kasler v. Lockyer (2000) 23 Cal4th 472,

.

481-482. “The party raising an equal protection challenge has the burden of establishing

unconstitutionality.” G.G. Doe, supra, 173 Cal.App.4th at 1111, The classification "must be reasonable,|

not arbitrary, and must rest upon some ground of difference having a fair and substantial relation to the

object of the legislation, so that all persons similarly circumstanced shall be treated alike." F.S. Royster

-12-
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Guano Co. ¥, Commonwealth of Vzrgmza,ZSBUS 412,415 (1920). Put simoply, the City cannot
legislate different treatment on the basis of criteria that is wholly nnrelated to the purpose of the

ordinznce. Reed V.Reed, 404 U:S. 71, 75{1971) :

mnmncd in §pcra’tion since November 2007 have a “track record.” ‘The ratiopale i that because the
pre-ICO collectives féllovsfed the City’s laws 2nd filed their documents by No.vcmiaxl 3, 2007, they are
more Iikély to al;ide by the City’s laws ’inovi#g forward.. Compliance with the City’s laws will further
the pubhc safety and welfare goals of the Ordma.nce The classification appears “‘reasonable, not
arbmary and rests upon “some ground of differsnce having a fair and substantial relation 'mv_thc object
of the lchslahon, 50 that all persons similarly circumstanced shall be treated alike." £.8, Royster Guano
Co;; supra, at 415,

Plaintiffs carmot successfully argue that the Ordinance unfairly favors existing, or older,
collectives-over newer ones. In Martinet v. Department of Fish and Game (1988) 203 Cal.App.3d 791,

the court sumumarized similar distinctions under the equal protection analysis:

distine " ;

Martinet, supra, 203 Cél.Apde at 794. One of the clearest examples of such a distinction, which was

upheld by the United States Supreme Court, appears in City of New Orleans v. Dukes 42773.8. 297

(1976). The City of New Orleans sharply limited the number of street and pushcart vendors in their

< 13 =
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French Quarter “as 2 tnéans “to preserve the appearance and custom valued b_y‘ the Quarter's residents

2 and attractive to tourists.” Dukes, supra, 2t 304. The Supreme Court found that:

3 “The legitimacy of that objecnve is obvious. The Gity Council plainly could further that

4 objective by makmg the reasoned judgment that street peddlers and hawkers tend to
interfere with the charm and beauty of 2 historic area and dishub tourists and disupt

5 their enJoymt of that charm and beauty, and that such vendors in the Vieux Carre, the
heart of the city's tourist mdnstry might thus have adeleterions effect on the economy

8 of the city. They therefore determined that to ensure the economic vitality of that area,

i such busxmsss should be substantxally curtailed in the Vieux Carre, if not totally

banned.

Dukes, supra, 2t 304-05. Tn 1972, the City of New Orleans banned most of the peddlers and hawkers,

40 || but adopted 2 “grandfather provision” that allowed peddlers who had registered before January 1972 to

11 || stay in existence:

42 It is suggested that the "erandfather provision," allowmg the contimed operation of
some vendors was a totally arbitrary and irational rethod of achieving the city's

13
puzpose. But rather than proceeding by the immediate and absolute abolition of all

14 pusheart food vendors, the city conld rationally choose initially to chmmatc vendors of
more recept vintage. This gcadual approach to the problem is not copstitutionally
e impermissible. The governing constitutional principle was stated in Xatzenbach v.

‘ Morgan 384 U.S. 641, 657(1966): "[W]e are guided by the familiar principles that a

16
“Istatute s not invalid under the Constitution because it might have gone father than it

17 did,’ (Citation,) that a legislature need not 'strike at 2ll evils at the same time,' (Citation,)
i and that 'reform may take one step at 2 time, addressing itself tothe phase of the
problem which seems most acute 1o thie legislative mind,™ (Citation.) . .
18
The city could reasonably decide that newer. businesses were less likely'to have built up
20 substantial reliance interests in continued operation in- the Vieux Carre and that the two
25 vendors who quahﬁed under the "grandfather clanse” — both of whom bad operated in
~-the area for over 20 years rather than only eight — had themselves become part of the
22 distinctive character and charm that distinguishes the Vxenx Carre. We cannot say that

these Judgments so lack rationality that they constitnte a constitutionally impermissible
23 | deaial of equal pmtectwn

o Dukes, supra; at 305.
26

27

28

-14-

ORDER GIND AND DEN' NPARTP : FOR A,
PRELIMINARY INJUNCTION

_51_

PLANNING COMMISSION '’



@ Lat oo

e R, 9 AT £ 00

e s i et amer ®

10
11
12
13
14

15

16
17

18

. 19

21

24
25

26

|| Romer v Evans 517 US. 620,632 (1996).

sispect lines, (Citations;) in the Iocal economic sphers, it is only the invidious

discrimination, the wholly arbitrary act, which cannot stand consistently with the
Fourteenth Amendment. (Citation.) :
. o
the instant case ' :
ICO expired by operation of law.

reason and incentive for collectives to file documents with the City Clerk’s Office as required by the
‘ICO 50 as to demonstrate a*w‘miqgngs” to follow the Ciiy’ s laws. «Aigol_lggﬁve that ensted and was.
entircly law-abiding before November 13, 2007, may have decided not to Tegister because, quite simply,
there was no longer eny need to. Now thanks to that choice, which was quits logical at the timc","the
collective would find itself unable to continue m b}x_siness_. The court does not ses how thxs result serves
the purpose of the Ordinance. The Ordinance’s use of the Navgfanj 13,2007 deadline loses any
relation to the Ordinance’s stated purpose of enhancing public safety, because the ICO was invalid
before the deadline came. There was no Ioggm any reason to comply. A collective that procrastinated

and delayed filing only to leam that the Jaw had been invalidated does not make it less likely to comply

that filed early. The United States Supreme Court discussed the type of connection between 2 law's
putpose and the classification necessary 1o satisfy the equal protection clause:

[E]ven in the ordinary equal protection case calling for the most deferential of standards,
we insist on knowing the relation between the classification adopted and the object to be
attained, The search for the link between classification and objective gives substance to
the Equal Protection Clause; it provides guidance and discipline for the legisiature,
which is entitled to know what sorts of laws it.can pass; and it marks the limits of our
own anthority. In the ordinary case, a law will be sustained if it can be said to advance a

* legitimate governmerit intezest, even if the law seems unwiss or works to the
disadvantage of a particular group, or if the rationale for it se2ms tenuous.
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"shbiﬁd be on the correspondence between the claséj.ﬁwﬁon and the legislative ,gogl's (Péople v: Valdez .

between classxﬁcauon and legislative goals:z as seen in Dukes, supra, constitutes a good example of 2

proper link. Other cases m‘cludc the fo]lewmg*

multiple fish reduction plants, Jd. at 383. The law contained an exception for plants that hiad been

plants were/were not allowed was not rationally based because the year in which the plant had last

and escalation of violent crime at the Jocation of medical nuarijuans dispensaries in the City of Los Angeles, and the
California Police Chiefs Association has compiled an extensive report detailing the negative secondary effects associated
with medical mmarffuana dispensaries;...”

The record indicates that an iﬁgreas: in the number of colléctives has been linked to increased

(2009) 174 Cal. App.4th 1528, 1531), not on the classification’s overall cﬁ'ect on those goals. The

olassification should serve the ordinance’s purpose thanks to more than happenstance. The connection
&

. In Martinet, supra, 203 Cal App3d at 795, the court nphcld alaw hmmng shark and swordfish
penmits to fishermen with a certain amount of experience, in order to protect ajzainst overﬁshmg.
‘The court focused on the reliance of the more experienced fisherman on the contmucd
-'ava:labﬂuy of fishing for their livelihood.

» Iu Bredley v. Public Utilities Com. 289 U.S. 82, 97 (1933), the United States Supreme Court
upheld a state order, which denied a common carrier a certificate to usc state highway, as a valid
exercise of the police power in order to promote safety by reducing highway congestion. The
court stated that 2 “classification based on priority of authorized operation has a natural and
obvious relation to the purpose of the regulation” Id. at 97.

However, in Del Mar Canning Co. v. Paynz (1946) 29 Cal24d 380, a law denied permits to fish
reduction plants that wers not hounsed in separate buildings. Jd. at 381-82. The purpose of the |Jaw was

to make it easier for.inspectors to determine whether the facilities in a building consisted of one or

issued permits in the prior year. Jd, at 382. Our Supreme Court found the classification of whether

? Bg., “WHEREAS, thaehzvebmrecmtrcpms ﬂ‘amthcl.asAngel:s?ohcebmtﬁn:ntandthemedmofmmusem
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| use of the November 13, 2007 deadline arbitrary and capricious such that it violates the equal protection

|| papems would be rclevant as to when a collective was operating. Conversely, if by Novmbet 13, 2007,
|| Clerk’s Office, that fact would be probative evidence with respect to a collective’s willingness to follow

|| sine gua nen of the right to contime operating.

received apenmt would not make it-easier for inspectors'to determine the number of plants in any given
building. 74, at 384,

Inthe casc at bar, the only d1ﬁ'crcnce betwasn those collectives that registcred by Novcmber 13,

32007 and the others 1s the @ dle, as it tumed out) act: of su’.bmmng varions paperwork to the Clty Clezk's| -

3 !
-

relationship between the classification and the purpose of the Ordinance, Therefore, the court finds the.

clavées of the constitutions of the United States and the State. of California. Had the Ordinance done
gofiﬁn_g more than give 2 calendar date before which cqnecﬁveé wers "grandfathered,” the Ordinance
probably would have been in line with cases like Dukes, supra. Amending the Ordinance acoordingly
would most likely be the easiest way to avoxd doother equal pmtectlon challenge At a subsequent
earing, should there be 2 quwhon about when a collective opened, those that ﬁled documents in
connection with the expired ICO would still be able to use that fact as evidence, for the ﬁlc—stamped

the management of 2 collective was unaware that the ICO had expired yet failed to register with the City

the laws. However, for the reasons stated, compliance with the expired ordinance cannot become the

Plaintiffs argoe hat by preventing them from operating their collectives, the City has deprived
them of their vested property right without the opportunity of a neutral hearing. Plaintiffs argue that

section 45.19.6.7 deprives them of their vested property right without due process of law.

E .17 -
ORDER GRANTING 1IN _ IYING IN PART P S MOTION FOR
PRELIMINARY INTUNCTION
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1t is undisputed that Pléinﬁh's were denied any hearing prior to being forced to shut down their
businesses. The letter from the City dated May 4, 2010, simiply stated that Plaintiffs were in violation of

opportunity for the collectives to be heard at 2 Meaningfiil time and in a meaningful matter.
8 Ryan'v. California Interscholastic Federatior, (2001) 94 Cal.App.4™ 1048, controls the due

9 || process issue here. The Ryan court held that in order to enjoy procedural due process protection, the
10 plaintiff must have a statutorily conferred benefit. Ryan, supra, 94 Cal.App.4”’ at1071.% This is an

11 Gt ) 4 ,
important distidetion from what is required under the 1.8, Constitution in order to state a claim for due
12 :

43 || process protection. Ryan (cited at length below) summarized how due process protection is triggered by

'14 || statetorily conferred benefits:

i Our state due process constitntional analysis differs from that conducted pursuant to the

16 federal due process clause in that the claimant need not establish a propesty or liberty
interest as 2 prerequisite to invoking due process protection. People v. Ramirez (1979) 25

17 Cal.3d 260, 263-264; Smith v. Board of Medical Quality Assurance (1988) 202 :

- Cal.App.3d 316, 327, focused rather on an individual's due process liberty interest to be

18 free from arbitrary adjudicative procedures (Peoplev. Ramirez, sipra, 25 Cal.3d at 263,

19 268), procedural due process under the California Constitution is “much more inclusive”
and protects a broader range of interests than under the federal Constitution (San Jose

20 Police Officers Assn. v. City of San Jose (1988) 199 Cal.App.3d 1471, 1478 superseded

e by statute as stated in Xnapp v. City of Gardena (1950) 221 Cal App.3d 344, 347-348;
(Citation.) According to our Supreme Court, it “has expanded upon the federal analytical

22 base by focusing on the administrative process itself” (Saleeby v. State Bar (1585) 39
Cal.3d 547, 564.) In People v. Ramirez, supra, 25 Cal3d at pages 263-264, our Supreme

z Cowrt held that application of the due process clauses of the California Constitution

24

25 || The facts of Ryan are admittedly different froms the case at bar, An Australian stadent sought 16 ransfer to 8 US high schood
(“RBV™), and later to attend and play football for the University of Colorado, Ryan, supra, at 1053-54. The plagatiff tried to
28 || play football for RBY in preparation for later att=nding the University of Colorado. He applied for eligibility as required to
the California Interscholastic Federation ("CIF.”). 7d. His application was deied and he appealed his denial to the CTF. His
" 2T || appeal was denied. Plaintiff then petitioned the couts for administrative mandarms. Trial court awarded Ryan kis requested
relief, but the Court of Appeal reversed, holding among other things, that plamtiff had failed to jdeutify the requisite
28 1| statntorily conferred benefit or interest of which be had been deprived. (Jd st 1072) Therefore, he bad no dus proeess
protections afforded by the Califamia Constitation in 2 teview hearing, :
4B
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* “mugt be determined in the context of the individual's due process liberty interest in
- frecdons from arbitrary adjudicative procedures. Thus, when a person is deprived of a
- statutorily conferred benefit, due process analysis must start not with « judicial attempt
*" to decide whether the statute kas created an ‘entitlement’ that can be defined as ‘liberty’

or ‘property,’ but with an assessment of what procedural protections are constitutionally
required-in light of the governmental and private interests at stake.” (Accord, Inre
Jackson (1987) 43 Cal3d 501, 510; Hernandez v.-Department of Motor, Vehicles (1981)
30 C2l3d 70, 81, 0. 12.) The Ramirez court instructed the state courts to *“evaluate the
extent to which procedural proteitions-can be tailored to promote more accurate and
reliable administrative decisions in light of the governmental and private interests at
stake' rather than relying 'on whether or not the state limits administrative control over a
statuiory benefit or deprivation by the accurrence of specified conditions....' " (Saleeby v.
State Bar, supra, 39 Cal.3d at 564-565, quoting People v. Ramirez, supra, 25 Cal3d at
267.) The Ramirez court further held that “the due process safeguards required for
protection of an individual's statutory interests must be analyzed in the context of the
principle that freedom from arbitrary adjudicative procedures is a substantive element of
one’s liberty. [Citation.] This approach presumes that when en individual is subjected to
deprivatory governmental action, he always has a due process liberty interest both i fair
and unprejudicial decision-making and in being treated with respect and dignity.” (Id. at
268.) ‘ '

Although under the state due process analysis an aggrieved party need not establish 2
protected property interest, the claimant must nevertheless identify a statutorily conferred
benefit or intetest of which he or she has been deprived to trigger procedural due process
mnder the California Constitution and the Ramnirez analysis of what procadure is due.
. (Peopie v, Ramirez, supra; 25 Cnl.3d at 264, 266, 268; Schultz v. Regents of University.of

- California, supra, 160 Cal. App.3d at 786; sce also In re Jackson, supra, 43 Cal.3d at 510,
1 8; Nichols v. County of Santa Clara (1990) 223 Cal.App.3d 1236, 1246; San Jose
Police Officers Assn. v. City of San Jose, supra, 199 Cal.App.3d at 1479.) The
“requirement of a statutorily conferred benefit limits the universe of potential due

proeess claims: presumably not every citizen adversely effected by governmental action
can assert dus process rights; identification of a statutory benefit subject to deprivation -
isa pgereguisite." (Schultz v. Regents of University of California, supra, 160 Cal.App.3d
a786) ' -

Ryan, supra, 94 Cal App.4™ at 1069-T1 (cmphasis added.)
8

court considers the CUA and the MMPA together and finds that the State of California authorized

Californians to-use ﬁadjuma for medical purposes when recommended by a physician. The MMPA

peragitted, for the first time, qualified patients and caregivers of qualified patients to collectively

PLANNING COMMISSION -
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cultivate marijuana formedical purposes with freedom from .px_'o‘secuﬁon.’ - Regardless of whether the .
City of Los Angeles-conferred a right to opérate a specific type of business within its borders;” the State
of Cahfomzapexmxts collective cultivation by statute. In the absence of machinery for a neutral hearing,

the Qrdinéngg;g@dires rights conferred by state law as found in the Health and Safety Code. To do that)

without due process of the law the statutorily conferred right to operate a collective; To this extent, the
Ordinance is unconstitutional. -

In rcachiixg’ this conclusion, the court hastens to add that thc.Cit_)' has the “powe.r to govern =~ the
inherent reserved power. .. to subject individual rights (including rights conferred by tthUA and the
MMPA) to reasonable regtﬂéﬁon for the general welfare.” (See e.g.; Witkin, Summary of California
Law, 10 edition, Constitutional Law §§ 976, 977, 978 and cases cited therein.) The record in the
actions before this court displays a serious threat to the public welfire caused by the bourgeoning -
oumber of medical marijuana collectives in our community. The City has a duty to a;ddr_ess the problem

of drug dealers and recreational users who are attempting to hijack California’s medical marijuzna

? The express intent of the Legislature in adoping the MPMA was to: (1) Clarify the scope of thie application of the [CUA)
and facilitate the prompt identification of qualified patients and their designated primary caregivers in order to avoid
mnecsésary arest and prosecution of these individuals and provide needed guidance to law enforcement officers. {2)
Promote uniform and consistent application of the [CUA) among the counties within the state. (3) Exbancs the access of
patients and caregivers to medical marijnana throogh collective, cooperative cultivation projects.” (emphasis added), Health
& Safety Code § 11362.775 provides: “Qualified patients, persons with valid ideatification cards, znd the desigrated primary
caregivers of qualified patients and persons with identification cards, who associate within the State of California in order
colleciively or cocperatively to culttvate marguana for medical purposes, skall not solely on the basis of that fact be suhject
to state criminal sanctions ., ” * ' i

** Pexmits can sometimes trigger.due process protection. ‘The parties argned at leagth about whether Plaintiffs were reguired
to obtain a permit in order to operats & tollective within the city, Plaintifft obtained no permits 2nd no perogity existed for
openating collectives within the city. While permits are one way of triggering duc process protection, sattorily confered
1ights also trigger due process protection tmder Ry, :

" The Legislature camot cut off all remedy. Unless it leaves a reasonably efficient remedy, the right fiself (here, to operar a
medical marijuasia collective) &s affected, and the statite will be held invalid as an fmpairment of 2 substantive right Laoe
v. Wilson (2939) 307 U.S. 268; Colewan v. Supeior Court (1933) 135 C.AL 74,76~ -
* PlaintifT also puts forth an interesting argumznt by citing to Courndy of Butte v, Superior Cotar, {(2009) 175 Cal.App.4™ 729,

731-32. See Reply to Defeadant’s Supp. Memo, 4:20-5:16, This argurnent is less convincing because the ot dezlt withan | -

individual patient’s due process rights relative to 2 cximinal investigation. That case only went as far 25 1o hold that patients
ave a statutory benefit which is protected under the Constitution—not collectives, whe are the Plaintiffs in this action.
4 =20 - :
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legislation for their own beacfit. Failure to do ill st only endanger the cifizens'as a whols, but il
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People of the State of Ca]xfomza have conferred on quahﬁed patients the n@t to obtain man;uana for

mcdzcal  purposes. No loca} su’odmsxon should be allowed to curtail that nght wholssale or'regulate it
out of existence, ,

 The judicial branch is not the legislature, and this court will not endeaver to usurp the ﬂmﬁcﬁon:.'gf

the Los Angeles City Council. Having said that, the court wishes to note several issues the City shonld

co‘nsider.in its salutary attempt to regulate marijuana gqllecévcs. Most troubling are the complaints that

ing}

‘oﬁ'en;ehas
position that this scenario constitutes an illegal sale. This conclusion is based on undercover activity:

according to the record, an officer enters a collective, shows a physician's _renommdaiion, signs

doctor’s recommendation and join the collective. The law is unclear in this regard, with the result that
th,qpolicg, facean _exu-aordiﬁarily difficult mfo_:'ccment chailsnge. Underlying the controversy is the fa:ﬂ
Friat ot eonatibites & medical marfjuana collective ramams a matter for debate.

As provided for under the MMPA, the Attorney Generel promulgated guidelines, which among
other things discuss how collectives should conduct their business. In attempting to determine what

constitutes a collective, one must consider the Guidelines, which were quoted with approval in People v.

B Health and Safety Cods § 11362. 81(d) req\nm thc Attorey General to adopt “guidelines to eosurs the security and
nondiversion of mzn;um grown for mad;cxl vse.”
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{| Besides those listed in the matn text of this order, the AG's Guidslines also inclunde the following as cutlined in

Hochanadel (2009) 176 Cal App 4" 9974 The Guidelines provids some instriction to law enforcoment

General is of the opinion that while “dispensaries, as such, are not reco gnized under the law,” “a .

properly organized and operated collective o cooperative that dispenses medical marijuana through 2

Hochanadlel, supra; 176 Cal App 4™ at 1010-11:

“Further, the A.G. Guidslines provide a definition of “cooperatives” and “collectives.” A cooperative “mmst
file articles of incorporation with the state and conductjts business for the mutual benefit of its members.
[Citation.} No business may call itself 2 ‘cooperative’ (or ‘co-0p’) amless it is properly organized and

- segistered a5 such ¥ corporation under the Corporations or Food and Agricuture Code, {Citation.]

. Cooperztive corporations are ‘democratically controlled and are not organized tomakeaprofitfor
themselves, as suck, ot fof their merbers, 4s such, but primarily for their members as patryns. {Citation.]”
(A-G.-Guidelines, supra, at p. 8.) Further, “[clooperatives must follow strict milés on organization, articles,

- elections, and distrbution of earnings, and must report individual transactions from individual members
cach year.” (Ibid) R :

A colective is *'a business, firm, cic,, jointly owned and operated by the mernbers of a group.’ [Citation "
(A.G. Guidslines, supra, at p, 8.) Thus, “a collective should be an organization that mexely facilitates the
collaborative efforts of patient and caregiver members—including the alloczfion of costs and revemues.”
{ibid.) Further, the A.G. Guidelines opine, “The collective should not purchass marifjuany from, or sell to,
non-mewmbers; imstzad, it should only provide a means for facilitating or coordinating transactions betwesn

members. {1bid.)

Thbe A.G. Guidelines fixcther provide. guidelines for the lawful operation of cooperatives and collectives.
“They mugt be nomprofit operations. (A.G. Guidelines, supra, at p. 9.) They may “acquire marijuana only
from their constituent mermbers, because only marijuana grows by a qualified patient or his or her primary
caregiver may lawfully be transportad by, or distributed to, other members of & collective or cooperative . ..
Nothing allows marijuana to be purchased from outside the collective or cooperative for distribution to its
members, kistead, the cycle should be a closed-cirouit of marifuana cultivation and consumption with 8o
purchases or sales to or from non-members, To help prevent diversion of medical marijuana to non-medical
rmarkets, collectives and cooperatives should document each memiber's contdbution of labor, resources, or
money to the enterpriss. They should also track and record the source of their marijuana.” {/d. at p. 10,
italics added.)

Distribution and sales to nonmembers is prohibited: “State law allows primary caregivers to be reimbursed

- for certain services (including marijuana cultivation), bot nothing allows individnals or groups to seli or
distribute macijuana to pon-members. Accordingly, a collective or cooperative may not distribute medical
merijuans 4o any person who isnota toember in good standing of the organization. A dispensing collective
or cooperative may credit its memmbers for marfjuana they provids to the collective, which it may then
allocate to other members: [Citation. ] Members alio may reimburse the collective or cooperative for
marijuana that has been allocated to them. Any monetary reimbursement that members provide to the
collective or cooperative should only be an amownt necessary to cover overhead costs and operating
expenses.” (A.G. Guidelines, sipra, at p. 10.)

22—
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storeﬁ'ont may be lawﬁxl under Cahforma law, but <. dispensaries that do not substanhnlly comply thh
the guidelines [covering collectvw and caopemtwi] am'iikcly operating outside the protections of {the
CUA]} and the MMP[A], and themdmduals JOperating such entities: may be subject 1o arrwt and
criminal prosecuhon Lmder Cahfomm law. For axample, dx:pensane: that merely reguire patzeut: to
completea fo;m summanly deslgnqﬁng the business owner a5 their primary carggzvghand.then :
offering marfzuana in -exchdng‘e  for ca.rh ‘donations “—~are likely unlavful® (Guidslines, supra, 2t p. 11,
jtalics addetl. ”? ‘thle the Attnmey Gmm'al's views do not bind this court thcy are cntttledto

tonsiderable wmm Hochanadel
, a storefront dispensary can be 2 legitimate

exchange of money for medical marijuana is allowed. (E.g., “...cooperatives shonld document each

member’s contribution of labor, re.somes, or money to the enterprise.” IJ.; atp.10.)

4. The Ordinance violates members’ rights to privacy in fheir peneral contact i

certain of Plaintiffs’ privacy arguments are moot; others are unpersuasive:

Article I Section 1 of the California. Constitution guarantess the people of the State of California,

among other things, the right of privacy. Defendant argues that Plaintiffs lack standing to assert privacy
claims, It is therefore important to consider the threshold question: who or what can claim the

protections of the right to privacy?

corporations. Roberts v. Gulf Oil Corp. (1983) 147 Cal.App.3d 770, 791. However, the inquiry changes
when a corpofation is asserting the rights of its members:
Although corporations have a lesser right to pfxvacy than human beings and are not
entitled to claim a right to privacy in terms of a findamental tight, some right to privacy
exists, Privacy rights accorded artificial entities are not stagnant, but depenid on the

.23
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circomstances. United States v, Hubbard, supra., 650 F.2d 293 speaks to this point:

E “Howwn', we thmk one cannot ‘draw a bright line at the eorporate structure. The public
attributes of Gitorations may mdccd reduce pro fanto the reasonabxhty of their .
'c.xpectatxon of ‘privacy, but the nature aud purposes of the corporite entity and the nature
of the interest sought to be protected will, determine the guestion whether under given.
facts the corporation per se has a protectable privacy interest, Moreover at léast certain -

types of organizations -corporate or non-corporate-should be able to assert in good faxth

. the 2 privacy interests of their members. Finally, whether acting for 1’fsclfor on behalf ofits -
: mcmbets, -surely the privacy interests ofa ‘church" [which was at issue in Hubbard] »must
"be assessed somewhat differently from the pnvacy mterssts of other soﬁs of 7
i corpoxatzons = (Citation).

° Itisgleartgns thatfihe law is dave]opmg in'the direction that the strength of the privacy

' nght being | asserted by-a nonhuman entity depends on the circumstanges. Two critical

factors are the strength’ ‘of the nexus between the artificial entity and hurman beings and
the context in which the controversy arises.
Raben‘s supra, 147 CaLApp 3d at 796-97. Although it seems that collectives could assert privacy rights
of their membérs based on these facts, Roberts makes it clar that the i ght to privacy claz.med by the
corporate entities in this action would not rise to the level of a fundamental right.

: The patient Plaintiffs’ claims are diﬁ'ereni._ There is one paﬁ;cnt plaintiff class action: Kevin
Anderson, et al. v. City of Los Angeles, (BC438671)." On these claims, and on the freedom of
association claims {which can be assertgd by either patient Plaintiffs themselves or by the collectives,
assuming they have associational standing), 2 heightened level of scrutimy applies.

The California Supreme Court articulated 2 three-prong test for determining ?{heﬂicr violation of
the right to'pﬁvacy has ocemrred:
A plamtxft‘ alleging an invasion of privacy in viclation of the state constitutional rightto
privacy must establish each of the ﬁ)l}omng (1) a legally protected privacy interest; (2) a
reasonable expectanon of pnvacy in the circumstances; and (3) conduct by defendant
constituting a serious invasion-of privacy.

Hill v, National Collegiate Athletic Association, (1994) 7 Cal 4® 1, 39-40. A defendant prevails on this

claim by nggat{ng only one of the three elements. Jd at 40,

15 There wasa class nr.hon a5 pazt of the Timothy Leary Case (BS126927); bowever, Plaintiffs’ amended pleading droppedall
clasy allegations,
oA
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[ We are concerned here with two types of legally protected privacy interests: (1) linfo:maﬁonal
privacy—interest in precluding the dissemination or misuse of sensitive aad confidential information;
and (2) adifonomy privacy—interests in mzlcngmtlmatc personal d,eééi(ms or conducting personal
ac-ﬁvih'w without pbservation, mtrusxcn, or interference.” Hill, sipra, et 35,

 Plaintiffs claim the Ordinance violates their informational privacy rights by (1) requiring

disclosure of thcn' medical history information. Section 45.19.6.4 allows the police to obtain
documents without 2 wamnt, subpoena, or other court process.’® It appears that with the
exception of private medical records, members of the Los Angeles Police Department can, &t
will, inspect 2 collective’s records Those records include the names and identifying information
of all of the incmb:.rs of a collective.

While the Ordinance requires certsin procedural steps before the police can obtain “private
medical records,”’” the name, address, and telephone number of 2 member (patient) is not protected, nor

1§ there any control with respect to what the police may do with this information. During a hearing,

" Section 45.19.6.4 states in pertinent part: “A medica] marijuana collective shall mainitain records at & location accurately
and trottfully documenting, zmong other things: (1) the fall name, address, and telsphone pumber(s) of the ownar, landlord
md/or lesses of the Jocation; (2) the full none, wddress, and telephone munber(s) of all memibers who are engaged in the
xoanagemest of the collective and fhe exact pature of each member’s participation in the management of the collective; (3)
the full name, address, mdzelqvhanemmbﬂ()ofallpaﬁaumbmbwixomtfucallcctxv:provzde:medxcalmm;uana, al
copy of 8 government-issued identification card for all patient members, and a copy of every attending physician’s or
doctor's recommendation or patient identification cord; (4) the full name, address, and telephone mumber(s) of all primary
caregiver members towhomtbccol!edrvemnﬂssmd:zdm;mmndnwpyof:vaywnﬂmdmpz&on(s)bythe
primary categiver's qualified patient(s) or the primary caregiver’s identification card; {5) writter documentation of all
circumstances under which the collective provided medical marfjusna to 2 non-member, including but not limited to the
recipient’s name, address, and tzlephoxe murnber, amovnt of medical marijuana received, and medical

justification; . . . (8) & log documenting ach transfer of marijuana reflecting.. «the full name of the member 1o whom it was
transferred;., These records shall be maintxined by the collective for a period of five years and shall be made available by
the collective to the Polics Department upon request, except that private medical records shall be made available by the
‘collective to the Police Department anb»pw:twmt foa propm}' executzd search warrant, subpoena, or court order.”

en?hl.m added)

¢ Y Ordinance saction 45.19.6.1.B defines & “private medical record™ as: “Doenmentation of the medical history of a
qualified patient or person with an idestification eard. *Privats medical recard” shall not include the recommendation of an
attending physician or doctor for the medical use of marijuans, an identification card, or the designation of a primary
cazegvnbyathﬁedpmmmbyzpmmﬂzmxdmﬁuﬂmmd.'
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Plaintiffs’ right to informational privacy imder the Hill test,

counsel for the City cm&dl9adm1ttcd that the police may.run 2 mezber’s x;ame through databases in

pm'son or place that person tnder surveillance. The court undmtands the reasons why law enforcement
may want this ability, buta*person witha c:mnna] record has the right fo obta.m medical manjuana
should a hic: :

explained below, becaus:

1. Legally Protected Privacy Interest:
The court in:Board of Medical Quality Assurance v. Gherardini (1979) 93 Cal.App.3d 669,

quoted two California Supreme Court decisions analyzing the need to protect patients” medical

information from government collection:

The Supreme Court, i in thte v, Davis [] (1975) 13 Cal.3d 757, articulated four purposes
of the 1972 amendment (of Article T § 1 of the California Consumuon) in light of the
statement contamed in the election brochure (drafted by the proponents) sumng'

'.A:l;d in People v. Privitera (1979) 23 Cal.3d 697, 709, the Supr;me Court discr:med:

“(T)he moving force behind the new constitutional provision. (to Article 1 § Dwasa
more focused privacy concern, relating to the accelerating encroachment on personal
freedom and security caused by increased surveillance and data collection activity in
contemporary society. The new provision's primary purpose is to afford individuals
some meastre of protection against this most modem threat to persopal pnvany o

In short the amendment was a voter ;rsponse to a public awa:eness‘and concern that
“*proliferation of government anoj:’ii;g and data collecting is threatening to destroy oux
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T ea
PLANNING COMMISSION



o e e s e

gt o e

0

11
12
13
14
18

16

17

18

18

21

26

N2 T,

28

g

traditiopal’ frezdoms, Govemment agencxcs seem to be compebng to compile the most
extensive sets of dossiers of American citizens. Computenzaﬁon of records makes it
possible to create "cradlc-to—grave “ profiles of every. A.mmcan.’ » (Pecple v. Privitera,

supra, at p. 709)
Gherardini, supra, 93 Cal.A.pp.Bd at §77-78 (emphasis added.) As the Gherm'dmi court

|| reco gmzed the addmon of the privacy right to Article 1§ 1 ‘was pnnmpally motivated to prevent

personal data collectxon and goVemmant snoopmg Our courts have also rccogmzed the threat

»detcxmme whether that person | has 2 criminal record and monitor bim if he dom so. Thisis s the

exact type of governmental "mschef’ the Cahfomxa Supreme Court ldennﬁed 2s the xmpetns
for the 1972 amendment to Article I § 1. thtc v. Davis, supra,at 775. Given the facts of thm
case, the members” general contact informahon constitutes a legally protscted privacy interest.
2, Reasonzble Expectation of Privacy:
Second, the court finds Defendants arguments against a reasonable expectation of privacy
unpersuasive. The Hxll cou:t rcwcwed what constitutes 2 reasonablc expectatxon of privacy:
Customs, practices, snd physxcal settmgs surrounding particular activities may qrgats or
inhibit reasonable expectations of privacy. (Citations) . . . A “reasonable” expectation of
privacy is an objective entitlernent founded on broadly based and widely accepted

commumty norms.

Hill, supra, 7 Cal4® at 36-37.

this section does not regulate as the City claims it does. § 11100(a) deals with the wholesale,

manufacture-and retail sale-of the most dangerous of chemieals—it does not specifically regulate

.27_

A_R &
PREL!M]NARY IN'IUNCTION

The City analogizes to Health and Safety Code § 11100(a) (regulating pharmacies). However,
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. Pla.inﬁffs"pcrsdhal contact information. Hill directs courts to consider “the customs, practices, and

pharmacies.

11100} does not permit the Justice Department 1o access those records without a warrant. Califomia

bl

leg
on'all patients who have prescriptions filled in that pi:armacy" when they are prescribed dangerous -

b

’ée‘nder’ and the name, strength and dosage of the preseription. Paﬁcnts-who receive ay of the

be turned over to the police, nor are there any p_roce'dm'a'l s_;feguards hmmng the governmeats’ access to

physiéal settings smroundmgpaructﬂar activities.” Hill, supra, 7 Cal4™ at 36. A medical marijuana
patient who patronizes a co_l}ectiva does not impliedly consent to possible unlimited police surveillance.

Plaintiffs have a reasonzble 'expcctaﬁon of privacy in.their.general contact information.

¥ Subsection “(¢)” states “This section shall not apply to azy of the following: (1) Any pharmacist or other anthorized person.
who sells or furnishes 2 substance upon the prescription of a physician, dentist, podiatrist, or veterinarian.”

3 .28 o% : (
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|| does not do away with the consideration of whether less restrictive alternatives exist to achieve 2 law's

maarijuana patients’ general coytic’t information. The City Attorneys’ h&n&ty at the hearmg regarding
the possible uses of this information, while landable and appreciated, does not dispel the court’s
concems. The court is remains worried about the limits of the use of contact information that may be
entered into databases or used to set up surveillance of patients. 'I'he uncumnty méroxmding}tﬁe
pos'siblc; uses of that info;maﬁon-.rcndu‘s the invasjon of privacy serious enough to trigger constiutional

protection.. While Hill does not require the City to show a compelling interest (Hill, supra, at 34), it

stated pitrpose. Here, the City does not claim that less restrictive alternatives are impossible or
improbable.. The c&uxi‘believ'es that the City can pursue the Ordinance’s stated purpose by less
restrictive means. While adding procedural protections fo the Ordinance and/or some additional
transparency in the use of patients’ general contact information may remedy the constitutional
shortcomings, as written, the Ordinance’s provisions regarding disclosure of patients’ general contact
information violate the right to privacy under Article I Section 1 of the Constitution of the State of
California. :

The Ordinance also requires collectives fo track how much marijuana they sell to people in
emergency situations and thé medical reasons for needing that marijnana. This pmvisibn ofthe
Ordinance does not violate jsaﬁmt'?lainﬁﬁ" informational privacy rights.

When an ordinance “regunlates busﬁms behavior, cbnstitutiona.l requirements are more relaxed
than they are for statutes that are penal in nature.” Amaral v, Cinats Corp. No. 2 (2008) 163
Cal.App.4th 1157, 1181. As noted above, section 45.19.6.4 requires collectives to keep records of the

.28
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emergency now-ember distributions of medicel marijuana. The “Privaie Medical Records” definition
from section 45.19.6.4.B reasonzbly encompasses both members’ medical hiétory and justification for
using medical manjuana. Both require additional procedural safeguards before the pql_ic;:q;;gay'obtm’n
that information.

There is no other rcqmrementm thp Ordinance that coll&cﬁfv:es must record mierabers’ reasons for
using medical marijuana. No other portion of the Ordinance requires collectives to track members’
medical history or their justification for using medlcalmanjuana. Therefore, the only scenario when a

medical log contammg patieats’ medical conditions would even exist is when non-m:mber pahents

added protection (requiring the poﬁcc to"first obtain a “ptopu-}y executed search warrant, subpoenaor
court order”) for the more sensitive “medical history” and “medical emergency justification™
information, the cowt finds that the Ordinance does not violate the third-prong of the Hill test. Hill,
supra, 7 Cal.4™ at 40. 'ﬁc City's conduct in 6btaining a search warrant, subpoena, or court order prior
to obtaining private medical information does not constitute a serious invasion of privacy. On balance,

the need for the police to track and prevent the illegal sales and diversion of medical marijuana greatly

Records to a collective because of some emergency.
The coit acknowledges that a patient with 2 physician's recommendation could visit a large

gumber of collectives claiming 2 medicat emergency and build a stockpile of mmijuana to sell illegally.

-30—~

receive mcdmat manjuana from a collective in an emergency smauon. Because the Ordinance pmwdcs 3
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| Council hopes o limit this kind of activity. Finally, because the Ordinance provides procedural

By adding the requirenaent that emergency patients disclose their justification for not attending th:u-

¢ difficult to obtein emergency medical marijuana, the City

(1997) 16 Cal. 4™ 307, in support of their autonomy privecy argument. The analogy fails. In Lundgren,
the California Supreme Court was called to decide whether an assembly bill violated miners’ :{ghts to
choose medical treatment. The assembly bill required a pregnant minor to secure parental consent or
judicial authorization before she could obtain an abortion. /2. at 313. Without parental conseat or
Judicial authorization, the pregnant minor was p;_cventcd Eom choosing certain medical treatment. The
instant case is different. The Ordinance does not prohibit collectives, nor does it prevent patients from
obtaining their choice of medicine or selecting their medical treatment. Plaintiffs have failed to show
any significant interference with their right to choose medical marijuana as a form of medical

treatment.!” California case law provides that de minimis infringements do not violate the right to

¥ The only evidznce provided by Plaintiffs regarding any irmpact on individuals® ability to obtain medical marijuans exists,
by implication only, in the declarations of Chris Conrad and Brian Silveira submitted with the Motion for Prelingnary
Injunction in the Xevin Anderson, et al. v. Ciy of Los Angeles, (BCA38671) filed June 4, 2010. The declarations combins to
demonstrate how much space is needed to provide medical marijuans cultivation and the lirnited number of spaces in thres
distinct neighborboods in Los Angeles: Wilshirs, Westlaks and Hollywood. (Decl. of Siveira, §3.) Plaintiffs’ declarants
hypothesiza that, of the 35 total “Arces Allowed™ for collestives in the three peighborboods, 36 areas would not allow
collectives “after taking into account all of the restrictions stated in Ordipance No. 181063 Jdat 9§ 5. This is appaseady dus
to the space required to cultivate medical matifnana along with the munerous distance restrictions imposed by the Ordinance
31— ]
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{) minimis an intrusion on 2 constitutionally protected privacy interest(s] ...

|| (Plaintiffs claim that 15,000 square fcznsneedad to provide medical marijuans for 570 patients). The implication of
+| | Plamiiffs® evidence is that by Linsting free nexghbo:hoods to only two possible Yocations for eollectives fo operate, paticats
|| will be denied !bmsbihtyto obtain medical marijuans. However, these mumbers are mreliable as they presume that
‘cultivation mmst take place on site. (Compare Decl of Conrad, §f 34-36 with Decl. of Silveina, 17.) There is 50 requiremant] ©°

supra, “{Fill's] threshold elements [] permit courts to weed out claims that involve so msxgmﬁcant orde;

provxde evidenice showing, 2t most, a de minimis inﬁixig’:rgent on their right to choose medzcal

marijiina as a treatment, It follows that their autonomy privacy claims fail.

The freedom 1o assqi:iatc isso

test requiring the

a government must show 2 compelling interest and demonstrate that it has used the least restrictive

means in achieving that interest. Jd, While Hill departed from the strict scrutiny analysis for claims of

This is.evident from the opinion:

~ As we have observed in part 2(z)(2), ante, there is no clear or iniform “compelling
‘interest” standard emanating from the federal penumbral “privacy” decisions. Based on
. its language and the anthority it cites, our decjsion in White signifies only that sorae
-aspects of the state constitutional ngbt to privacy-those implicating vbvious government
action mqmctmg freedom of expression and assoczatwn—are accompanied by a.
“compelling state interest” standard. ; g .

Hill, supra, 7 Cal4” at 34 (emphasis added }*°

in the Ordinance or in the Health and Sajety Code that marijuame must be cultivated af the collective. Therefore, lmiting the
mumber of possible locations for collectives would not limit patients® aceess to meédical marijuans in the same way. Other
than these declarations, there is no evidence that patients will be significantly limited i their ability to obtain medical
manjuanz after the Ordinance takes effect,

# There was some question regarding the appropriate test for determining whether 1 violation of the ﬁ‘wdom of association
bad ocomxred. During the hearing, the court asked defense counsel why this quoted lapguage did not control. Dcﬁanse
counsel provided o reason and the court is unawre of any contrary controlling authority, Hill says that 2 cf

interest test applies to freedom of association claims by relying on the concmzrencs from Grirwold v, Connecticur, (1965) 381
U.S. 479. As the court in Hill potes, the compeliing intevest test was never expressly ndaptcdhythemajoﬁty in Griswold:

L2
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1% Althdug_h it predates Hill, the courtin City éf Los Altos v. Barg:es, (1992) 3 CalApp.4®1193,
2 pioﬁd:s gmdance on what the freedom of association entails: -

.3 :
“We beginwith the right of privacy and free association, (5) ““The right to privacy is the
7 right to be left alone. Itis a fundamental and compelling interest. It protects our homes,
5 our families, our thoughts, our emotions, our expressions, our personalities, our fresdom
: of communion'and otr freedom to associate with the people we choose. ..."” (Citation).
B “The United States Supreme Court “has recognized the vital relationship between freedom
1 : to associate and privacy in one's associations. ... Inviolability of privacy in group
association iay in many circumstances be indispensable to preservation of freedom of
3 association -..." (Citation). '

9 |\’ Barnes, s@m, 3, Cam;p.tfﬁ?:a: 1199-1200. As Hill and Barnes demonstrate, the freedom to associate
12 tnggcrs the compelling interest test and is'broad enough o apply to va;i&us group settings where
:; mdmcbaals come together to associate with one another. Cquwﬁveéfméuably fall into that category.
13 However m gvaluating Wh;th_a’-*a violation ;123 occur;ed, California law carves ot an exception of sorts

14 || for Zoning ordinances.

5] An fmportant distinction arises when zoning ordinances are at issue, especially when the

16 : o S :
ordinance focuses on the use of property instead of the people who use the property. .As the court

17. Bay :

i explained in City of Santa Barbara v. Adamson (1980) 27 Cal.3d 123, “In generual, zoning ordinances

1g || are much less suspect when they focus on the use than when they command inguiry into who are the
20 \{users.” Id at 133 (fmphasis in original). AMan is a:good starﬁng point.. The City of Santa Barbara

2l passcd an ordinance prohibiting certain num,ﬁers and types of people from residing together in an

2 : _ : : :
apparent effort to “naintain family-style living.” Jd. at 131. The ordinance defined a family as two or
0g || 0% people related by blood, marriage or adoption, or a group not to exceed five persons. If inhabitants

25 {|of ahome did not gualify unde.x the ordinance’s criteria, they could not live together.. The.California
26 || Supreme Court struck down the ordinance as violating the freedom to associate after applying the strict
92T ' Sd ' .

.28 ::evu, Efill still appears to adopt the compelling interest test 28 indicated from the plain language of the opinion cited
" Ve, . »

008850
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||scrutiny test. Jd. at 133-34. While the Santa Barbara ordinance had a use component (for family-style

| Cal:App.3d 1579, and Barnes, supra, to control? Tn those cases, courts found the strict scrutiny test did

"‘ .

o .E’

living) it alsa inguired into-who was living at the home. This “who” inquiry triggered strict scrutiny, and

the cm;rf struck down the law, stating:

* -

Adamsan supra, 27 Cal.3d at 134, The Adamson court noted the ﬂaw in focusmg on the bxolchcal and
legal relationships of inhabitants. The court noted that because the ordinance focused on the inhabitants
as opposcd to the use of the home, it violated the freedom of association. Puit another way, the
ordinance was overly broad in limiting who could associate with whom after considering the law’s

purpose.
The City argues, as it must, for cases like Ewing v. City of Carmel-By-The-Sea (1991) 234

not apply because the ordinances focused on tse of property, not who used it. Ewing, supra, 234
CalApp.3d at 1598; Barnes, supra, 3 Cal App.4™ at 1201.

TIn Ewing, plaintiffs challenged the constitutionality of a zoﬁing ordinance prohibiting transient
commercial use of residential propcrty for less than 30 consecutive days. Ewing, supra, at 1585, The
court refused 1o apply strict scrutiny and found the ordinance consut:mona], stating:

{The ordinance]} differs sharply from the ordinances, policies, a0d covenants declared
‘nnconstitutional in the cases cited by plaintiffs, The rule challenged in each of those cases
prohibited cohabitation by certain people or groips of people. In effect, each rule '
governed with whom residents conld reside, based upon the pumber of people or upon

their familial relationship. The ordinance here does no such thing. Plaintiffs are free to

live with whom they wish. They may entertain whom they wish. They may rent to whom

they wish-the only condition being that the occupancy, possession, or tenancy last at least
30 consecutive calendar days. Asthe Supreme Conxt emphasized in City of Santa
Barbara v. Adamson, supra, 27 Cal.3d at page 133, “In general, zoning ordinances are
much less suspect when they focus on the use than when they command inquiry into who

2 The City makes no a:gumcntﬂmtheOtdma.ncauthelustmmmemem to achicve the stated purpose of the
Ord:mncc("cnsmng the health, ufctyzndwelﬁmof&emdnkot&cﬁtyofLosAnxela. Ordinance § 45.19.6,)

» (| ™T - P A
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are the users.” The ordinance here does just that. & prohibits the transient commercial use
of residential property for remuneration in the R-1 District-regardless of who the parties
are. Becanse [the ordinance] focuses on use, rathcr than users, it does not violate
fundamental rights and does not warrant stricter scrutiny than is normally accorded

zoning laws.

The facts in [Adamsan] differ ‘sharply from the circumstances here. In [Adamson); the
govcmmcnt sought to intruds into private areas of individual lives. In [Adamson), the
ordinance govermed with whom residents could reside. .. : The Los Altos ordinanee, by
- contrast, does not intrude into Bames's private affairs. Jt does not regulate with whom she
resides, inguire into whom she employs or force her 1o divulge mformatzon about whom
her associates are. All the ordinance does is regulate the use of her home. In part\cular
the ordinance places limits upon the use of her residence for commercial purpases. As we
emphasized in (Ewing) “In general, zoning ordinances are much fess suspect when they
focus on the use than when they command inquiry into who are the users.” (Citation).
Because the ordinance does not seek to regulate any aspect of Barnes’s private life, and
does not dictate with whom she resides, works, or associates, it does.not violate her
constitutionally protected rights of privacy or association.

3 CalApp.4™ at 1201 (emphasis added).

The parties disputed the natum of the ‘0@03 at length during the hearings. The court has
reviewed the supplemental bricﬁng requested oo this issue and finds the Ordinance to be part zoning and|
part public safety. While the Ordmancc contains language relating to public safety?? as-well as language
relating to the use of property for zoning pmposes;”v placing substance over form, the court relies on the
Ordingnee’s focus on nse of propcr&es ‘as collectives in finding that it qualifies ag azoning ordinance for
puzposes of evaluating Plaintiffs’ freedorn of association claims. In one sense, the Ordinance fes@blm

the law in Adamson, becanse it limits its application to collectives of four or more persons. The

Adamson ordinance also limited the number of persons who could use 2 property. However, this is not

an inguiry in the same way it was in Adamson. In Adamson the number of people inhabiting a home

2 Some of the sections dealing with public safety inclade: Preamble, 45.19.6, 45.19.6.2(D), 45.19.6.3(B), and 45.19.6.5.
3 Some of the sections dealing with zoning ielude: 45.19,6.1 (definition of “Locanon,") 45.19.62(B)(1)(including Table 1)
45.19.6.2.(B)(2), 45.19.62(D), 45.19 53(A), and 45.19.6.3(B).

PRELIMINARY INJUNCTION
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{| phone numb'et, etc.).. _Hovié:ver, those are not at issue because the Ordinance does not prevent

|| association of members based on tﬁosel;ecords-;it just requires that collectives maintain the records.

.|| hexe does just that.*

bome was always necessary under the Adamson ordinance: the first question under the Adam.s_'bn

not exceed five. The Los. Angel:s Ordinance does not inquire into _cha:racterisﬁc's"gf the members of
collectives. While it dues‘éx_tend the state lzw.rec';uimmen’ts that members be qualified patients and/or
caregivers, it makes no other mqmry |

Another type of “mqmry conld be the Ordinance’s record keeping req\uxements (name address

No part';zf the Ordinance IOOkSIai,who makes up each collective, As the Supreme Court emphasized in
Adamson, “In general, zoning ordinances are much less suspect when they focus on the use than when
they command inquiry into who are the users.” Adamson, supra, 27 CélSd'ét page 133, The Ordinznce

Planming Comumission pez City Charter § 538, Plaintiffs argoe that because the Ordinance was not referred to the City
Plraning Commission, it is invalid. However, Plaintiffs have failed 1o show prejudice resulting from any failore to refer to
Ordizance to the City Planning Commmission. There is an applicable safe hatborpmvxsxon in Gov. Code § 65010, which
provides, “there shall be no presumption that exror is prejudicial or that injury was dope if the error is shown.” In Mackv.
Ironside (1973) 35 Cal.App.3d 127, 130, the court described the need to show prejudice before 2 cout can overtum
legislative acts: “That there should be applicd such 2 liberal construction appears from the mandate of Goverament Code
section 65B01 (the precnrsor to § £5010), which is that no action by any legislanive or administrative body shall be set oside
by ey court as to axy xoatier pertaining to appeals or any matters of procedure whatever, urless afer consideration of the
entire case, including the cvidence, a different result would have been probable if the ervor had not occurred”™ (cmphasis
added) In this case, Plaintiffs have not shown that sny failure to refér to the Ordimance to the City Planning Commission
resulted in prajudice. The City Council is the ﬁnlldecmon-mk:ronll!l:guhﬁonmdthe Ciry Plauning Commsission
provides only recommendations to the City Council. City Charter §§ 240, 249, Moreover, fhe Ordinance went through
sixteen hearings prior to being adopted, seven of which were before the Plaaning and Land Uss Managsment Commmittee of
the City Cownril. Plaintiffs have not shown a lack of notice of these sixteen bearings. Plaintiffs have also not shown that
they were prevented from raising concems about ﬂ:epmcess for epacting the Ordinance during those heatings, This leads thel
court believe that cven if the Ordinance had been refemed to the City Planning Commission pursuant to City Chaster § 558;a
different resnlf woald not bave occurred. Any faiture to refir the Ordinance to the City Planuing Commission dxdnotrmﬂ:
mprqudme, therefore, the court declines 1o invalidate the City Council’s legislative enactment.

.33.,
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focuses on use, a lesser level of serutiny controls as was applied in_Eufing and Barnes. Applying the

Il increase in collectives. The purpose of the Ordinanc is sufficiently related to its restrictive provisions.

o e |

I’lamtﬁ's argue. that by closmg down thisir callecuve the City i is prchnhng them from &eely

associating -thh pthet_mc_mbers of that collective. Perhaps this is true. Howe.vcr, because the Ordmancd

(Ordinazics, § 45.19.6) As noted sbove, the record reflects it increase i crisae comesponding with an

The Ordinznce does not violate Plamtxffs’ freedom of association.

The court freats 28 moot arguments that the Plaumffs raised about the portion of the Ordinance

pcrtmmng to ownership requirements.

1o filing a notice of intent to register. The court understands. that this langnage was recently amended to

liberalize the ownership ;equimments. Any argiments pertaining to Plamtiffs freedom of association

5.8 of‘P]_nintiﬁs’ Likeli of Success on the Merits:
Plaintiffs have shown ahigh likelihood of success on the merits of: (1) some of their preemption
clain.:s', (2) their equal protection claims, (3) their due process cldiras, and (4) some of their privacy
c;laims." ‘While Plaintiffs show 2 Jower likelihood of s@w on the mexits for other aspects of their

preemption claims and privacy claims, an injunction can still issue as to several portions of the

Ordinance. - : _ Iy

PART
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an infunction.” S Bitt v, State of Cal., supra; 4 Cal4" at 678 (emphasis added.) Becanse Plaintifs have -

B. THE BALANCE OF RELATIVE mm{ HARM DOES NOT OVERPOWER
PLAINTIFFS’ BIGH LIXELHOOD OF SUCCESS ON THE MERITS'

“The tnal court’s: datcumnauon mustbe guided by 2 xmx of the potcnual-mcnt and mtcnm

haxm factors;. the greatzr the plamtyf’s showing on one, the less must be shown on the other to support

shown a high Iikelihood of success on the ments the City must demonstrate sxgmﬁcanﬂy hlgher relative
mtcnm ‘harm to prevent an m;unchon from issuing. The City has not met its burdcn i that rsga:d.

If an injunction is not issued, Plaintiffs will bave to cease operahons and close their doors They
may face criminal and/or civil penalties, certain of which the court believes are precmpted. The record
shows that Plaintiffs could losc costs spent constructing and improving their businesses and will never
recoup their startup cxpmscs because the 'bu.;.inesscs are, by definition, non-profit. Plaintiffs may be
forced to breach their leases and incur civil ﬁability. They will have ;to,la); off ,am‘p]oyecs, including
owx';ers who work at the collectives and receive compensation for their eml'aloirx;:;ént

Defendant claims that Plaintiffs have no claim for irreparable barm becanse their operations were
illegal in the first instance. This argument puts the cart before the horse. This case is all about whether ‘
the Ordinance makes their operation illegal. While in some instances, purely monetary harm may not
sadsfy the ireparable harm prong (Sampson v. Mieray, 415 U.S. 61, 90 (1974)), Plaintiffs’ clainied
mjuncs encompass more than purely monetary harm. 3

Defendant claims substantial immediate and irreparable harm if the law is found unconstitutional
and invalid. The public health and safety reasons recitsd in Captain McCarthy’s declaration support
Defendants’ clsim. The City claims that without the ability to enforce the Ordinance, more collectives.
will be formed in Los Angeles, driving up crime and endangering the citizenry,

Plaintiffs claim that the City faces no harm if an injunction were to issue because all that

Plaintiffs request is the opportunity to submit an application and register pursuant to the Ordinance.

._'75_
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3
3 collectives could open once the injxmcﬁo’n takes effect. This would endanger the City's interestin
7
The

i in this ordex. 25 plaintiffs, on t.’ne othcr hand, may incur harm which cannot beso aSily remedied. While

11
the balance of interim harm does Hibt ip hieavily in cither direction, Plaintiffs’ high likcmmod of success

12
13 || on the merits warraots enjoining enforeement of portions of the Ordinance as follows:
14 - The court GRANTS a prelirainary injunction barring the Clty from énfoming the
= following portions of the Ordinance:
18 » Section 45.19.6.9: the first sentence of that section which provides “Each and
every violation (of the ordinance) shall constifute a separate violation and shall be
7 subject to all mnedxes and enforcement measurers authorized by Section 11.00 of
this Code.”
18 o Section 45.19.6.10: the first paragraph, i.e., the sunset clausa. which, the court
19 assumes, sbould have been designated as Sec, 1.
o Section 45.19.6.2(A): to the extent it deprives Plaintiffs of vested property rights
20 " without 2 neutral hearing,
21 e Section 45.19.6.2(B)(2): the following language “was registered pursuant to the
Interim Control Ordinance No. 179,027 with the City Clerk’s office on or befors
22 November 13, 2007.”
£ » Section 45.19.6.4: the following lamguage “(3) the full name, address, and
telephone number(s) of all patient members to whom the collective provides
2 medical marijuana.”
26
: 2r
2 ”IheCou:tnntsﬁmduCxtyhasakadymdsdﬁ:c&d;nmnmtheﬁmgofﬂ:emtmxmﬂm Thase amendments!
- 28 || became effective on December 1, 2010, (See Ex. A to “Response by City of Los Angeles 1o Court's Novesnber 29, 2010
3{‘ Request for Copies of All Amendments to the City's Medical Marijuana Ordinance” filed November 30, 2010.)

- AR RUALATS .. =33
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rPlai;ﬁﬂs‘_ motions are otherwise DENIED,

- The court orders éouz;sel to brdef the question of the need for a bond and if 5o, ifs ammmt: A
3 || bearing on that guestion is ASc}j:zdnlcd for January 7, 2011, at 10:00 AM., znd briefs are due by

* || Decemiber 30, 2010.

Although this order is most likely appealable, a party may wish o petition for writ relief, For
this reason, and pursuznt to CCP § 166. 1,‘thz court states its belief that there is a controlling question of
8 |[lawasto whxchthere are substantial grounds for difference of opinion, appellate resolution of which
2 || may materially advance the ,'cc;nclusion of the litigation.

10 :

IT 15 SO ORDERED,. :

DATED: Deccmbcr}_o_, 2010
A

Tudge of the Los Angeles Superior Court

"

12

13
14
15
16
17
18

18

21 ' :

24

28

27 |[-* Section 4 of section 45.19.6 IDofMOrdhmeis:se.vcnbiﬁtych .' i
S 4 of section 45.19.6.10 of ly clause, Tt provides that, *“...if isi i
25 or_rlmanf:c is found 1o be unconstitutional or otherwise invalid,., . that mvahdztyp:;all nn?:;‘ttct t‘b:m;fo?is?;s of
this ordinance which caa be implementzd without the fovalid provision, and, to this end, the provisions of this ordinance are

declared to be severable.”
ORDER G o ) :
_ INY PART P TS MOTIOR |
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To Whom it may concern:

We sincerely implore you to seriously consider not to allow legalization of
Marijuana Dispensaries in our city. And to do away with the ones that are
already operating illegally. It is bad enough that our city has already been
shackled with the blight of the Peaches Club by former Council members
with despicable taste. Do you really want to add your names to theirs with
these dispensaries?

Thank you,

Barry and Laurie Yovanovich
17950 Yucca St.

Hesperia, Ca. 92345

6 1% -201(
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Marijuana Dispensaries Linked to Fatal Car Crash
Dispensary Sold Drugs to Man Who Crashed into
C.H.P. Officer While Under the Influence of Marijuana

MAY 27 --(LOS ANGELES) The owner-operator of six Los Angeles-area
“medical marijuana” dispensaries and his wife were arrested this morning on
a host of federal charges, including operating several dispensaries within
1,000 feet of schools and churches. Authorities are seeking a third
defendant, an employee who allegedly sold a pound of marijuana out the
back door of one of the dispensaries.

The investigation into three THC outlets in Compton, Gardena and Los
Angeles, as well as Western Caregiver Group in Los Angeles, MedXnow.com
in Los Angeles and Southern California Caregivers in Van Nuys, began after
a horrific accident in which a CHP officer was critically injured and the driver
he had stopped was killed.

"The consequences of marijuana use extend far beyond those who abuse
and traffic the drug,” said Timothy J. Landrum, Special Agent in Charge of
the DEA in Los Angeles. “"The individuals arrested today claimed to sell
marijuana for medicinal use, but it is clear that they are nothing more than
drug traffickers. DEA is committed to enforcing federal laws that exist to
prevent similar tragedies like this one from occurring in the future."

The defendants arrested this morning are: Virgil Edward Grant III, 41, of
Carson and Grant’s wife, Psytra Monique Grant, 33, also of Carson. The
Grants were indicted by a federal grand jury on May 21, 2008 and are
expected to make their initial court appearances this afternoon in U.S.
District Court in Los Angeles.

The third defendant named in the indictment is THC employee Stanley
Jerome Cole, 39.

On December 19, 2007, CHP Officer Anthony Pedeferri was conducting a
routine traffic stop on the shoulder of Highway 101 near Faria Beach, just
north of the City of Ventura. Officer Pedeferri was speaking to driver Andreas
Parra at the driver’s side window of Parra’s car when a pick-up truck drifted
onto the shoulder and struck Parra’s vehicle. Parra was killed, and Pedeferri
was gravely injured. He remains paralyzed.

The pick-up truck was driven by Jeremy White, who is currently being
prosecuted by the Ventura County District Attorney’s Office for gross
vehicular manslaughter while intoxicated. The investigation revealed a large
amount of marijuana and marijuana edibles in White’s vehicle. According to
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search warrants filed in federal court, in his post-arrest statement, White
acknowledged being under the influence of marijuana when the accident
took place, saying he had purchased the marijuana from a “medical
marijuana” dispensary in Compton.

After meeting with local investigators in Ventura County, federal
investigators determined that White had purchased the marijuana from THC
in Compton. After a number of undercover buys at several of Grant’s
dispensaries - including a $5,700, one-pound transaction facilitated by Cole
- the grand jury indicted the Grants and Cole.

“This case demonstrates the harm that can occur when individuals seek to
line their pockets while operating under the guise of California’s medical
marijuana laws,” said United States Attorney Thomas P. O’Brien. “The
dispensaries involved in this case were simply drug-dealing enterprises
designed to generate profits for those who chose to ignore federal law and
flout state law. The tragic accident that killed Andreas Parra and crippled
CHP Officer Pedeferri can be directly linked to this disregard of the laws.”

Debra D. King, Special Agent in Charge of IRS-Criminal Investigation’s Los
Angeles Field Office, stated: “The indictment of Virgil Grant, Pshyra Grant,
and Stan Cole on narcotics trafficking, money laundering and asset forfeiture
charges is the result of a highly successful multi-agency investigation into
the Grant’s marijuana trafficking operation. The investigation resulted in not
only criminal narcotics and money laundering charges, but aiso asset
forfeiture charges. IRS-Criminal Investigation plays a unique role in federal
law enforcement’s counter-drug effort in that we target the profit and
financial gains of drug traffickers. IRS-Criminal Investigation specializes in
following the money in illegal narcotic operations, enabling increased
criminal prosecutions and asset forfeitures as a result.”

This case is the result of an investigation by the Drug Enforcement
Administration and IRS-Criminal Investigation.

An indictment contains allegations that a defendant has committed a crime.
Every defendant is presumed innocent unless proven guilty in court.
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‘The Hearn Family

18303 Yucca Street
Hesperia, CA 92345

July 14, 2011

Planning Department

Cityof Hesperia

9700 Seventh’ Avehue
“Hesperia, CA 92345

ATTN: Planning Commission

Dear Chairman Elvert,

Thank you for serving our city!

It is our hope to be at the Planning Commission meeting this evening to encourage you
and the other commissioners to vote against having Medical Marijuana Dispensaries

in our city.

The financial and social issues could cost the city much more than the benefits it

would receive from them.

Barring any unforeseen circumstances, we will see you this evening.

Sincerely,

CotsLlea~___

Carol Hearn

_.81 s
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Mike & Mérgaret‘_\Nit'hgrs'
18247 Yucca Street
Hesperia, .CA- 92345

July 14,--2011

City of-Hesperia

Planning Commission

9700 Seventh Ave.

Hesperia, CA 92345

RE: Medical Marijuana Dispensaries

Dear Planning Department Members,

It has come to our understanding that the city is considerihg the establishment of Medical Marijuana

Dispensaries in our community.

We feel that this would not only increase drug use, but also negatively affect neighborhoods. -

Communities that have allowed such dispensaries have later decided to forbid them.

Neighboring cities and San Bernardino County have taken a stand against such businesses. We feel you

should as well.

Sincerely, ———_

-82-
PLANNING COMMISSION



Mr. & Mrs. Robert Garrison
18250 Sumac Avenue
Hesperia, CA 92345

July 14, 2011

City of Hesperia

9700 Seventh Avenue
Hesperia, CA 92345

ATTN: Planning Commission

Dear Planning Commission,
The Hesperia Star -Newspaper stated the Planning Commission would be meeting this
evening to discuss Hesperia allowing Medical Marijuana Dispensaries within our city.

We would like to discourage this. The Food and Drug Administration is normally
responsible for the quality of products which our country endorses. Having local
manufacturers of such a product, with little to no regulations regarding the quahty or
dispensing of the product opens our city up to potential problems.

Crime could also result with the increased availability of such a drug.

Please vote against this measure.

Respectfully,

Ldﬂ\/'

Robert Garrison

L
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Lena Molina
18297 Yucca Street
Hesperia, CA 92345

July 14, 2011

City of Hesperia — Planning Department
9700 Seventh Avenue :
Hesperia, CA 92345

'Dear Planning Commissioner Elvert, and members of the board,

Please consider carefully your decision to allow Medical Marijuana Dispensaries within our city.

I feel it would lend to increased crime, and have a generally negative impact on our neighborhoods.

Drugs should be dispensed by Pharmacists.
Please vote against this.

Sincgrely.

%Lé %% @f&gh &

Lena Molina
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‘Emily Hearn

18303 Yucca St.
Hesperia, CA 92345

July 14,2011

City of Hesperia-Planning Commission

9700 7th Avenue

Hesperia, CA 92345

Hello Members of the Hesperia Planning Commission,

Recently it was brought to my attention that there has been debate and dlscussmn made regardlng the
proposed Medical Marijuana Dlspensarles within the city. There are several concerns that T have in this
regard, and would like to share some of my thoughts with you.

Personally 1 am quite opposed to the idea of having these dispensaries, but I thought that my personal
thoughts are not enough to warrant your time. I have been reading several studies. that have been
conducted regarding the positive and negative effects that these dispensaries can have, not only on people
using their services, but also what effects they can have on a community as well. Countless studies have
been conducted and articles written with supposed conclusive results both in favor and against medical
marijuana, but today I would like to focus on a few of the negative aspects. Some of my concerns are
coming from the idea that with medical marijuana dispensafies, comes a possible increase’in drug abuse,
not only in adults, but also in adolescents.

" With the introduction of laws allowing marijuana to be taken for medical reasons, there has suddenly

¥ itia i Lo L ¥V YRS 2 L L

been a spike in the amount of people “needing” the drug for their pain. I admit that there are many people
who do have legitimate pain that could be lessened with the use of medical marijuana. waeyer; as more
and-more people are able to easily fill prescriptions from some not SO very reputéble “dispensaries”, there
is little to no régulation on how much is actually being given to the patients.

Another concern regarding Medical Marijuana is that the most widely used drug among America’s youth
1s marljuana, and that with an increase in adult patients filling their prescriptions, it will become more
w1dely available to their children. Among adolescents who use- drugs approximately 60 percent of them
use marijiiana only Of the 14.6 millién underage marl_luana users in 2002, about one third, or 4.8 million
persons, used it:on 20 or more days in the past month. Studies in 2001 showed that 67 percent of all
marijuana users were younger than 18 and that is before it started becoming more readily available.

Marijuana can also be dangerous-to your health; although not entirely proven; there is evidence to show
that possible permanent brain injuries can occur when marijuana is used. Other studies have also shown
that there are problems that can occur in the male reproductive system when marijuana is used.

Even though marijuana has been banned at the federal level, the state of California has permitted its use,
but even though this is the case, there is nothing to guarantee that in the future the federal -government
will not begin enforcing it. If this happened, the city-of Hesperia would not be exempt from lawsuits filed
by those harmed by its use.
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’There are also‘other concerns regardmg the legality of the issue. Several law. enforcement ofﬁclals in
“California have noted the : mconsmtency between federal and staie law as a substantlal problem

partlcularly regarding how seized marijuana is handled. According to a member of the California

Attorney General office, state and local law enforcement officials are frequently faced with this issue; if

the court or prosecutor concludes that marijuana seized during an arrest was legally possessed under
California law, then law enforcement officials are ordered to return the marijuana. Returning it puts -
officials in violation of federal law for.dispensing a Schedule I narcotic, according to the California State
Sheriffs' Association, and in.direct v1olat10n of the court order if they don't return it. As you cansee, this
could lead to' ‘some possibly. challengmg legal issues that could qulte possibly turn into some sort of

'bxgger battle between the local and federal courts.

I do not have all of my ideas fully formulated regarding this issue, but I thought that I would- -express
some of my concerns, and kindly ask that you diligently consider all of the  possible repercussmns of such
an issue before comingto a dec151on

Thank you for your ongoing service to our community.

Sincerely,

%{Zﬂ% 7%/5/(/&—’
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City of Hesperia
STAFF REPORT

vy Y

SHESPERIA

DATE: August 11, 2011

TO: Planning Commission
FROM: er Reno, AICP, Principal Planner
BY: \Wsette Sanchez-Mendoza, Assistant Planner

SUBJECT: Consideration of revised Site Plan Review SPR11-10182, to expand an existing
automotive repair facility and reconfigure the vacuum area; and Variance
VAR11-10208, to allow the vacuum area canopy to encroach 10 feet into the
minimum 20-foot rear yard setback at 17985 Bear Valley Road (Applicant:
Hesperia Car Wash, LLC.; APN: 0399-132-31).

RECOMMENDED ACTION

It is recommended that the Planning Commission adopt Resolution Nos. PC-2011-28 and PC-
2011-30, approving VAR11-10208 and SPR11-10182.

BACKGROUND

Proposal: A revised site plan review to expand an existing automotive repair facility and
reconfigure the vacuum area and a variance to allow the vacuum area canopy to encroach 10
feet into the required 20- foot rear setback.

Location: 17985 Bear Valley Road

Current General, Plan, Zoning and Land Uses: The site is within the General Commercial
(C2) General Plan Land Use designation and zone district (Attachment 2). The site is currently
developed with a car wash and automotive repair facility and the site is surrounded by vacant
properties to the north and east. The properties to the south contain single family residences
and the property to the west is commercially developed (Attachment 3).

ISSUES/ANALYSIS:

Land Use: The site contains two buildings, one housing the car wash and the other the
automotive repair facility and vacuum area for the existing car wash. The project proposes to
fully enclose the vacuum area and expand the automotive repair approximately 1,287 square
feet within the existing building footprint. In addition, the proposed 900 square foot vacuum area
canopy is proposed along the rear of the property behind the car wash building (Attachment 1).
A significant amount of the work proposed under this application has been done. The canopy
encroaches 10 feet into the 20-foot setback. The project site contains a 10-foot public utility
easement (PUE) along the southern property line, which does not allow any buildings or
structures. The proposed canopy does not encroach within this PUE. The site is adjacent to
residential properties to the south, and the nearest residential structure is approximately 78 feet
from the proposed canopy. The properties to the south also have a 10-foot PUE, thus restricting
any proposed structures 10 feet on either side of the property line. This ensures a minimum 20-
foot buffer. Only a portion of the proposed patio structure will encroach into the setback. In
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addition, a block wall currently exists between this development and the residential properties to
the south.

Noise is the significant issue, as the existing vacuums are proposed to be relocated 30 feet
closer to the residential properties. A noise study indicates that the vacuums will not exceed the
55 dB restriction at the southern property line as long as the vacuum motor is fully enclosed.
Finally, the hours of operations for the carwash will be between 8:00 a.m. and 6:00 p.m.,
therefore the carwash will be closed well before the 10:00 p.m. Noise Ordinance nighttime
standard.

Parking: The changes proposed as part of this project will require 25 parking stalls. This
includes the parking requirement for the additional three bays proposed with expansion of the
automotive repair facility and elimination of one parking stall to provide adequate vehicular
access to the new vacuum area. The site currently has 32 spaces, which provides an eight
space surplus.

Environmental: This project is exempt from the California Environmental Quality Act (CEQA),
per Section 15301, Existing Facilities.

Conclusion: Staff's recommendation is based on the noise study which ensures that any noise
created by the vacuums will not exceed the 55dB daytime noise limitation. The project’s
conditions of approval include restrictions on hours of operation by limiting the use of vacuums
to the hours between 8:00 a.m and 6:00 p.m. and enclosing the vacuum motor.

ALTERNATIVE

1. Provide alternative direction to staff.
ATTACHMENTS

Site Plan

General Plan/Zoning Map

Aerial photo
Resolution Nos. PC-2011-28 and PC-2011-30, with list of conditions
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APPLICANT(S): FILE NO(S):
HESPERIA CAR WASH LLC. VAR11-10208 & SPR11-

10182

LOCATION:

17985 BEAR VALLEY ROAD APN(S):

0399-132-31

PROPOSAL.:

CONSIDERATION OF A REVISED SITE PLAN REVIEW TO EXPAND AN AUTOMOTIVE
REPAIR FACILITY AND RECONFIGURE THE VACUUM AREA AND A VARIANCE TO
ALLOW THE VACUUM AREA CANOPY TO ENCROACH 10 FEET INTO THE MINIMUM 20-
FOOT REAR YARD SETBACK
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APPLICANT(S): FILE NO(S):
HESPERIA CAR WASH, LLC. VAR11-10208 & SPR11-
10182

LOCATION:

17985 BEAR VALLEY ROAD APN(S):

0399-132-31

PROPOSAL.

CONSIDERATION OF A REVISED SITE PLAN REVIEW TO EXPAND AN AUTOMOTIVE
REPAIR FACILITY AND RECONFIGURE THE VACUUM AREA AND A VARIANCE TO
ALLOW THE VACUUM AREA CANOPY TO ENCROACH 10 FEET INTO THE MINIMUM 20-
FOOT REAR YARD SETBACK

GENERAL PLAN/ZONING MAP
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ATTACHMENT 3

APPLICANT(S): FILE NO(S):
HESPERIA CAR WASH, LLC. VAR11-10208 & SPR11-

10182

LOCATION:

17985 BEAR VALLEY ROAD APN(S):

0399-132-31

PROPOSAL:

CONSIDERATION OF A REVISED SITE PLAN REVIEW TO EXPAND AN AUTOMOTIVE
REPAIR FACILITY AND RECONFIGURE THE VACUUM AREA AND A VARIANCE TO
ALLOW THE VACUUM AREA CANOPY TO ENCROACH 10 FEET INTO THE MINIMUM 20-
FOOT REAR YARD SETBACK

AERIAL PHOTO 1-5
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RESOLUTION NO. PC-2011-28

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF
HESPERIA, CALIFORNIA, APPROVING A VARIANCE TO ALLOW THE
VACUUM AREA CANOPY TO ENCROACH 10 FEET INTO THE 20-FOOT
REAR YARD SETBACK AT 17985 BEAR VALLEY ROAD (VAR11-10208)

WHEREAS, Hesperia Car Wash LLC. has filed an application requesting approval of Variance
VAR11-10208 described herein (hereinafter referred to as "Application"); and

WHEREAS, the Application applies to a two-acre parcel within the General Commercial (C-2)
General Plan Land Use Designation, located at 17985 Bear Valley Road and consists of
Assessor's Parcel Number 0399-132-31; and

WHEREAS, Hesperia Car Wash LLC has also filed an application requesting approval of
revised Site Plan Review SPR11-10182, to expand an existing automotive repair facility and
reconfigure the vacuum area for an existing car wash facility; and

WHEREAS, the subject site contains a commercial development and is surrounded by vacant
properties to the north and east. The property to the west also contains commercial development
and the properties to the south contain single family residences.

WHEREAS, the project is exempt from the California Environmental Quality Act (CEQA), per
Section 15301, Existing Facilities; and

WHEREAS, on August 11, 2011, the Planning Commission of the City of Hesperia conducted a
hearing on the Application and concluded said hearing on that date; and

WHEREAS, all legal prerequisites to the adoption of this resolution have occurred.

NOW THEREFORE, BE IT RESOLVED BY THE CITY OF HESPERIA PLANNING
COMMISSION AS FOLLOWS:

Section 1. The Planning Commission hereby specifically finds that all of the facts set forth
in this Resolution are true and correct.

Section 2. Based upon substantial evidence presented to the Planning Commission
during the above-referenced August 11, 2011, hearing, including public testimony and
written and oral staff reports, this Commission specifically finds as follows:

(a) The strict or literal interpretation and enforcement of the specified
regulations would result in practical difficulties or unnecessary physical
hardships because the operation of a car wash likely includes covered
areas for drying and vacuuming vehicles. The site design does not contain
another location for this purpose outside the required rear yard setback.

1-6
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Resolution No. PC-2011-28
Page 2

(b) There are exceptional circumstances or conditions applicable to the
property involved or to the intended use of the property that do not apply
generally to other properties in the same zone because the car wash has a
unique need for covered areas for vacuuming and other services.

(c) The strict or literal interpretation and enforcement of the specified regulation
would deprive the applicant of privileges enjoyed by the owners of other
properties in the same zone because other car washes have been
equipped with covered areas. Without approval of this variance, the car
wash will be deprived of having a shaded area for vacuuming and other
services.

(d) The granting of the variance would not constitute a grant of a special
privilege inconsistent with the limitations on other properties classified in the
same zone because other car washes have constructed structures similar
to the one proposed in order to provide shaded areas to conduct services
similar to those being conducted on the project site.

(e) The granting of the variance will not be detrimental to the public health,
safety, or welfare, and will not be materially injurious to properties or
improvements in the vicinity, as the facility is required to comply with the
City’s Development Code and the 2010 California Building Code.

Section 3. Based on the findings and conclusions set forth in this Resolution, this
Commission hereby approves Variance VAR11-10208.

Section 4. The Secretary shall certify to the adoption of this Resolution.

ADOPTED AND APPROVED this 11" day of August, 2011.

Chris Elvert, Chair, Planning Commission

ATTEST:

Kathy Stine, Secretary, Planning Commission
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RESOLUTION NO. PC-2011-30

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF HESPERIA,
CALIFORNIA, APPROVING A REVISED SITE PLAN REVIEW TO EXPAND THE EXISTING
AUTOMOTIVE REPAIR FACILITY AND RECONFIGURE THE VACUUM AREA AT 17985 BEAR
VALLEY ROAD (SPR11-10182)

WHEREAS, Hesperia Car Wash LLC. has filed an application requesting approval of Revised Site
Plan Review SPR11-10182 described herein (hereinafter referred to as "Application"); and

WHEREAS, the Application applies to a two-acre parcel within the General Commercial (C-2)
General Plan Land Use Designation at 17985 Bear Valley Road and consists of Assessor's
Parcel Number 0399-132-31; and

WHEREAS, Hesperia Car Wash LLC has also filed an application requesting approval of
Variance VAR11-10208, to allow the proposed vacuum area canopy to encroach 10 feet into the
minimum 20-foot rear yard setback; and

WHEREAS, the subject site contains a commercial development and is surrounded by vacant
properties to the north and east. The property to the west also contains commercial development
and the properties to the south contain single family residences.

WHEREAS, the project is exempt from the California Environmental Quality Act (CEQA), per
Section 15301, Existing Facilities; and

WHEREAS, on August 11, 2011, the Planning Commission of the City of Hesperia conducted a
hearing on the Application and concluded said hearing on that date; and

WHEREAS, all legal prerequisites to the adoption of this resolution have occurred.

NOW THEREFORE, BE IT RESOLVED BY THE CITY OF HESPERIA PLANNING
COMMISSION AS FOLLOWS:

Section 1. The Planning Commission hereby specifically finds that all of the facts set forth
in this Resolution are true and correct.

Section 2. Based upon substantial evidence presented to this Commission during the
above-referenced August 11, 2011 hearing, including public testimony and written and oral
staff reports, this Commission specifically finds as follows:

(a) The site for the proposed use is adequate in size and shape to
accommodate all yards, open spaces, setbacks, walls and fences, parking
areas, fire and building code considerations, and other features pertaining
to the application. The proposed use is allowed within, and would not impair
the integrity and character of the General Commercial (C2) Zone District
and complies with all applicable provisions of the development code,
specifically Section 16.12.120. The site is suitable for the type and intensity
of use that is proposed, with approval of Variance VAR11-10208.

1-8
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Resolution No. PC-2011-30
Page 2

(b) The proposed use will not have a substantial adverse effect on abutting
property or the permitted use thereof, and will not generate excessive noise,
vibration, traffic, or other disturbances, nuisances or hazards. The proposal
to expand the automotive repair facility and relocate the vacuum area will
not have a detrimental impact on adjacent properties based on the noise
study submitted as part of this application and the conditions of approval.

(c) The proposed use is consistent with the goals, policies, and maps of the
development code, General Plan and other applicable codes and
ordinances adopted by the city.

(d) The site for the proposed use has adequate access, meaning that the site
design incorporates street and highway limitations. There are adequate
provisions for sanitation, water, and public utilities and services to ensure
the public convenience, health, safety and general welfare. The proposed
use will occur in an existing automotive repair facility and car wash with
adequate infrastructure. The existing transportation infrastructure is
adequate to support the type and quantity of traffic that will be generated by
the proposed use. The expansion of the automotive repair facility and
relocation of the vacuum area will not have any impacts on traffic or parking
on- or off-site.

Section 3. Based on the findings and conclusions set forth in this Resolution, this
Commission hereby approves Revised Site Plan SPR11-10182, subject to the conditions
of approval as shown in Attachment ‘A’.

Section 4. The Secretary shall certify to the adoption of this Resolution.

ADOPTED AND APPROVED this 11" day of August, 2011.

Chris Elvert, Chair, Planning Commission

ATTEST:

Kathy Stine, Secretary, Planning Commission

1-9
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ATTACHMENT 'A'
List of Conditions for Site Plan Review SPR11-10182

Approval Date: August 11, 2011
Effective Date: August 23, 2011
Expiration Date: August 23, 2014

This list of conditions applies to a revised Site Plan Review to expand an existing
automotive repair facility and reconfigure the vacuum area for a car wash. Any change
of use or expansion of area may require approval of another revised site plan review
application (Applicant: Hesperia Car Wash LLC.; APN: 0399-132-31).

The use shall not be established until all conditions of this revised Site Plan Review
application have been met. This approved revised Site Plan Review shall become null
and void if all conditions have not been completed within three (3) years of the effective
date. Extensions of time of up to twelve (12) months may be granted upon submittal of
the required application and fee prior to the expiration date.

(Note: The “Init” and “Date” spaces are for internal city use only).
Init Date

CONDITIONS REQUIRED PRIOR TO BUILDING PERMIT ISSUANCE:

Variance. These conditions are concurrent with Variance VAR11-10208
becoming effective. (P)

1. Building Construction Plans. Five complete sets of construction plans,
prepared and wet stamped by a California licensed Civil or Structural
Engineer or Architect, shall be submitted to the Building Division with the
required application fees for review. (B)

2. Specialty Plans. The following additional plans/reports shall be required for
businesses with special environmental concerns: (B)

A. The vacuum motor must be fully enclosed, as specified in the noise study.
3. Design for Reguired Improvements. Improvement plans for on-site

improvements shall be consistent with the plans and the noise study
approved as part of this site plan review application. (P)

4. Indemnification. As a further condition of approval, the Applicant agrees to
and shall indemnify, defend, and hold the City and its officials, officers,
employees, agents, servants, and contractors harmless from and against any
claim, action or proceeding (whether legal or administrative), arbitration,
mediation, or alternative dispute resolution process), order, or judgment and
from and against any liability, loss, damage, or costs and expenses
(including, but not limited to, attorney's fees, expert fees, and court costs),
which arise out of, or are in any way related to, the approval issued by the
City (whether by the City Council, the Planning Commission, or other City
reviewing authority), and/or any acts and omissions of the Applicant or its 1-10
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List of Conditions
Site Plan Review (SPR11-10182)
Page 2 of 2

employees, agents, and contractors, in utilizing the approval or otherwise
carrying out and performing work on Applicant’s project. This provision shall
not apply to the sole negligence, active negligence, or willful misconduct of
the City, or its officials, officers, employees, agents, and contractors. The
Applicant shall defend the City with counsel reasonably acceptable to the
City. The City’s election to defend itself, whether at the cost of the Applicant
or at the City’s own cost, shall not relieve or release the Applicant from any of
its obligations under this Condition. (P)

CONDITIONS REQUIRED PRIOR TO CERTIFICATE OF OCCUPANCY:

5. Utility Clearance(s)/Certificate of Occupancy. The Building Division will
provide utility clearances on the interior tenant improvement and the vacuum
equipment after required permits and inspections. Utility meters shall be
permanently labeled. Uses in existing buildings currently served by utilities
shall require issuance of a Certificate of Occupancy prior to establishment of
the use. (B)

6. On-Site Improvements. All on-site improvements as recorded in these
conditions, and as shown on the approved site plan shall be completed in
accordance with all applicable Title 16 requirements. Any exceptions shall be
approved by the Development Services Director. (P)

ONGOING CONDITIONS:

7. Noise. The maximum noise level at the southern property line, adjacent to
the residential properties, shall not exceed 55dB. (P)

o 8. Operating Hours. The carwash vacuums shall be in operation only
between the hours of 8 a.m. and 6:00 p.m. (P)

IF YOU NEED ADDITIONAL INFORMATION OR ASSISTANCE REGARDING THESE
CONDITIONS, PLEASE CALL THE APPROPRIATE DIVISION LISTED BELOW:

(P) Planning Division 947-1200
(B) Building Division 947-1300
(E) Engineering Division 947-1414
(F) Fire Prevention Division 947-1012

(RPD) Hesperia Recreation and Park District 244-5488

1-11
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City of Hesperia &
STAFF REPORT

DATE: August 11, 2011

TO: Planpifig Commission

FROM: Q ave Reno, AICP, Principal Planner

BY: @Daniel S. Alcayaga, AICP, Senior Planner

SUBJECT: Conditional Use Permit CUP11-10195; Applicant: Team Trucking Dismantling;
APN: 0415-011-12

RECOMMENDED ACTION

It is recommended that the Planning Commission adopt Resolution No. PC-2011-29, approving
CUP11-10195.

BACKGROUND

Proposal: A revised Conditional Use Permit (CUP) to establish a car sales/auction facility on
6 acres zoned |-1 (Attachment 1).

Location: On the west side of “I” Avenue, 625 feet north of Eucalyptus Street.

Current General Plan and Land Uses: The site is currently vacant and within the Limited
Manufacturing (I-1) General Plan Land Use designation. The surrounding land is designated as
noted on Attachment 2. The properties to the north include light industrial uses and a card lock
gas station (Goodspeed) exists to the south (Attachment 3). The property to the west includes a
large salvage and wrecking yard (Pick-A-Part). On the opposite side of “I” Avenue to the east is a
residential neighborhood.

In 2004, a Conditional Use Permit was approved for Pick-A-Part and included the property in
question. At the time, the property currently proposed as a car sales/auction facility was shown
as vacant, and therefore, does not have an approved land use. Originally, the property was 48
acres in size and subsequently subdivided into three parcels, including 35 acres for Pick-A-Part,
3.5 acres for Goodspeed, and 9.5 acres that remained vacant. The applicant owns the 9.5 acre
vacant parcel and intends to use the west 6 acres for the proposed use.

ISSUES/ANALYSIS

The land use application states that the proposed use is for “vehicle storage for car auction.”
The site plan indicates that the 6 acres will be covered with gravel and not include asphalt or
landscaping. The applicant intends customer parking to be on the Pick-A-Part facility and
customers to be transported by golf cart to the proposed facility. Approximately, two employees
are expected to operate the car sales/auction facility. The area between the car sales/auction
facility and “I” Avenue is proposed to remain vacant.

Based on staff’s review of similar facilities, vehicles on the premises are generally from police
impounds and bank repos. Vehicles are purchased in person and over-the-internet by used car
dealerships for resale and individuals for personal use. Staff estimates a maximum of 1,120
vehicles can be parked on the property.
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Staff Report to the Planning Commission
CUP11-10195

August 11, 2011

Due to the nature of the proposed use, staff agrees that no building or landscaping is required.
Unlike a retail establishment, the facility will be hidden away from public view and any
landscaping would not be visible to the public. As a condition of approval, the site is required to
have portable restrooms and must be regularly maintained.

On July 6, 2011, the revised CUP was scheduled to be approved by the Development Review
Committee (DRC). However, the applicant stated that they would appeal Condition No. 18
pertaining to paving requirements to the Planning Commission. Since Section 16.12.085(B)(5)
of the Development Code allows staff to forward projects to the Planning Commission when
public opposition or uncertainty exist, staff agreed to forward the project for consideration by the
Commission.

The applicant is appealing Condition No. 18 requiring all areas that are occupied by vehicles to
be paved. Staff has determined that the condition is required by code. Section 16.20.085 of the
Development Code states:

T. Parking and loading facilities shall be surfaced and maintained with asphaltic,
concrete, or other permanent, impervious surfacing material. Alternate surface material
may be considered by the reviewing authority, if shown that such material will not cause
adverse effects and that it will remain in a usable condition.

Furthermore, vehicles have the potential to leak hazardous materials, including motor oil,
antifreeze, transmission, brake, and gasoline fluids. During storm events, these chemicals can
make their way to the groundwater and/or washed away into local washes. Paving the site is
one way water run-off pollution is controlled, directed and filtered into approved drainage areas.
The Storm Water Management Program (SWMP) for the Mojave Watershed (2005) requires the
City to adopt ordinances and policies to require improvements to promote runoff water quality
and to implement structural and non-structural Best Management Practices (BMPs). For
several years, the City has been enforcing BMPs during the construction phase for projects one
acre or larger in size.

The proposed car sales/auction facility is similar to other uses that would require paving.
Specifically, the code requires car dealerships, including vehicle display areas, to be paved.
Staff also reviewed car auction facilities of similar size in San Bernardino and Riverside
Counties and they were found to be entirely paved.

Drainage: The existing drainage facility on the Pick-A-Part site is proposed to be used by the
car sales/auction facility. If the site is paved, the drainage system will be reviewed to ensure it
is sized to accommodate the additional drainage and includes an appropriate filtration system.
The Hesperia Plan of Drainage identifies a proposed local facility as part of the I-01 line on the
south side of the property. When Pick-A-Part was developed, an underground drainage system
was constructed to convey drainage flows through the Goodspeed property and the property in
question.

Water and Sewer: There are 12-inch diameter water and sewer lines along “I” Avenue.
However, the applicant does not intend to utilize sewer or water. The project is not required to
connect to sewer or water, as no buildings or structures are proposed.

Traffic/Street Improvements: The frontage of the property has partial street improvements
and no additional improvements will be required along “I” Avenue. The rest of the street
improvements will be constructed when the vacant area between car sales/auction facility and

“I” Avenue is developed.
2-2
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Staff Report to the Planning Commission
CUP11-10195

August 11, 2011

The facility is not expected to generate a substantial amount of traffic, nor generate traffic in
excess of what is expected in the General Plan at build-out. Vehicle trips will be generated by
customers, employees and delivery trucks. Similar to Pick-A-Part, the facility will be open every
day from 7:30 am to 6:00 pm. Vehicles are also sold over-the-internet reducing the number of
vehicle trips generated.

“G” Avenue will be used by the facility for delivering vehicles. There is an existing access
easement on Goodspeed’s property allowing the property access from “G” Avenue. Although
primary access will be from Santa Fe Avenue, travelers will also utilize Catalpa Street,
Eucalyptus Street and “I” Avenue to access the facility. These roads are currently paved and will
be improved, at build-out, to provide adequate access to this area.

Environmental: Approval of this development requires adoption of a mitigated negative
declaration pursuant to the California Environmental Quality Act (CEQA). The mitigated
negative declaration and initial study (Attachment 4) prepared for the development conclude
that there are no significant adverse impacts resulting from the project. Prior to issuance of a
grading permit, a pre-construction survey conducted by an approved biologist shall be
performed to determine whether the site contains burrowing owls.

Conclusion: The project conforms to the goals and policies of the City’s General Plan. The
project meets the standards of Development Code with approval of the proposed condition use
permit and project conditions of approval.

FISCAL IMPACT
None.
ALTERNATIVE(S)

1. The Planning Commission may approve CUP11-10195 and eliminte Condition No. 18
requiring areas of the site occupied by vehiles to be paved. This alternative would not
require paving of the site. Staff does not recommend this alternative since the code requires
all parking and loading areas to be paved. Additionally, pavement will help collect and direct
stormwater run-off to an approved drainage system.

2. Provide alternative direction to staff.

ATTACHMENTS

Site plan

General Plan Land Use map

Aerial Photo

Negative Declaration ND-2011-04 with Initial Study
Resolution No. PC-2011-29, with list of conditions (CUP)
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ATTACHMENT 1
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A CONDITIONAL USE PERMIT TO ESTABLISH A CAR SALES/AUCTION FACILITY ON 6 ACRES

ZONED I-1

ON THE WEST SIDE OF | AVENUE, 625 FEET NORTH OF EUCALYPTUS STREET

TEAM TRUCKING DISMANTLING

APPLICANT(S):
LOCATION:

PROPOSAL.:
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APPLICANT(S): FILE NO(S):
TEAM TRUCKING DISMANTLING SUR 18105

ON THE WEST SIDE OF | AVENUE, 625 FEET NORTH OF EUCALYPTUS STREET )

0415-011-12

PROPOSAL.:
A CONDITIONAL USE PERMIT TO ESTABLISH A CAR SALES/AUCTION FACILITY ON 6 ACRES
ZONED I-1

GENERAL PLAN LAND USE MAP
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ATTACHMENT 4

PLANNING DIVISION
9700 Seventh Avenue, Hesperia, California 92345
(760) 947-1224 FAX (760) 947-1221

MITIGATED NEGATIVE DECLARATION ND-2011-04
Preparation Date: July 19, 2011

Name or Title of Project: Conditional Use Permit CUP11-10195.
Location: On the west side of “I” Avenue, 625 feet north of Eucalyptus (APN: 0415-011-12).

Entity or Person Undertaking Project: Team Truck Dismantling

Description of Project: Consideration of a conditional use permit to establish a car sales/auction facility on
6 acres zoned I-1.

Statement of Findings: The Planning Commission has reviewed the Initial Study for this proposed project and
has found that there are no significant adverse environmental impacts to either the man-made or physical
environmental setting with inclusion of the following mitigation measures and does hereby direct staff to file a
Notice of Determination, pursuant to the California Environmental Quality Act (CEQA).

Mitigation Measures:

1. A pre-construction survey for the burrowing owl shall be conducted by a City approved, licensed
biologist, no more than 30 days prior to commencement of grading.

A copy of the Initial Study and other applicable documents used to support the proposed Mitigated Negative
Declaration is available for review at the City of Hesperia Planning Department.

Public Review Period: July 21, 2011 until August 10, 2011

Adopted the Planning Commission: August 11, 2011

Aftest:

DAVE RENO, AICP, PRINCIPAL PLANNER
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CITY OF HESPERIA INITIAL STUDY
ENVIRONMENTAL CHECKLIST FORM

PROJECT DESCRIPTION
1. Project Title: Conditional Use Permit CUP11-10195.
2. Lead Agency Name: City of Hesperia Planning Division
Address: 9700 Seventh Avenue, Hesperia, CA 92345.
3. Contact Person: Daniel S. Alcayaga, AICP, Senior Planner
Phone number: (760) 947-1330.
4. Project Location: On the west side of “I” Avenue, 625 feet north of Eucalyptus
Street as shown on Attachment “A” (APN: 0415-011-12).
5. Project Sponsor: Team Truck Dismantling
Address: 3760 Pyrite Street - Riverside, CA 92509
6. General Plan & zoning: The site is within the Limited Manufacturing (I-1) General Plan

Land Use District.
7. Description of project:

A conditional use permit to establish a car sales/auction facility on 6 acres. The site is located
approximately 290 feet west of the “I” Avenue. The facility is proposed on the west 6 acres of a
10 acre property. The 3.4 acres between the auction yard and the right-of-way will remain
vacant. The site plan indicates that the 6 acres will be covered with gravel and no landscaping
is proposed. The application states that the proposed use is for “vehicle storage for car
auction.” Vehicles will be stored at ground level and will not exceed eight feet in height.
Therefore, the site can be adequately screened by eight-foot high decorative fencing. The
owners of the property also own the adjacent Pick-A-Part dismantling and wrecking yard to the
west and will access the facility from a gate to the west. “G” Avenue will also provide access
from the south.

8. Surrounding land uses and setting: (Briefly describe the project's surroundings.)

The site is currently vacant and is surrounded by existing developments. The properties to the
north and south include light industrial and service related uses and are designated Service
Commercial (C-3) and Limited Manufacturing (I-1) by the General Plan Land Use map. The card
lock gas station exists to the south. The property to the west, which includes a large salvage and
wrecking yard, is designated General Manufacturing (I-2). On the opposite side of “I” Avenue to
the east is a residential neighborhood designated Rural Residential (RR-20000).

9. Other public agency whose approval is required (e.g., permits, financing approval, or
participation agreement.) This project is subject to review and approval by the Mojave Desert Air
Quality Management District, the Hesperia Water District, Southern California Edison, and
Southwest Gas.

2-8
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CUP11-10195

INITIAL STUDY
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Attachment “A” - Site Plan
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CUP11-10195 INITIAL STUDY

ENVIRONMENTAL FACTORS POTENTIALLY AFFECTED:
The environmental factors checked below would be potentially affected by this project, involving at least
one impact that is a "Potentially Significant Impact" as indicated by the checklist on the following pages.

Aesthetics Agriculture & Forestry Air Quality
Resources
Biological Resources Cultural Resources Geology / Soils
Greenhouse Gas Emissions Hazards & Hazardous Hydrology / Water
Materials Quality
Land Use / Planning Mineral Resources Noise
Population / Housing Public Services Recreation
Transportation / Traffic Utilities / Service Systems Mandatory Findings of
Significance

DETERMINATION: (Completed by the Lead Agency)
On the basis of this initial evaluation:

“De
minimis”

i

| find that the proposed project COULD NOT have a significant effect on the environment,
and a NEGATIVE DECLARATION will be prepared.

X | | find that although the proposed project could have a significant effect on the environment,
there will not be a significant effect in this case because revisions in the project have been
made by or agreed to by the project proponent. A MITIGATED NEGATIVE DECLARATION
will be prepared.

| find that the proposed project MAY have a significant effect on the
environment, and an ENVIRONMENTAL IMPACT REPORT is required.

| find that the proposed project MAY have a “potentially significant impact” or “potentially
significant unless mitigated” impact on the environment, but at least one effect 1) has been
adequately analyzed in an earlier document pursuant to applicable legal standards, and 2)
has been addressed by mitigation measures based on the earlier analysis as described on
the attached sheets. An ENVIRONMENTAL IMPACT REPORT is required, but it must
analyze only the effects that remain to be addressed.

| find that although the proposed project could have a significant effect on the environment,
because all potentially significant effects (a) have been analyzed adequately in an earlier
EIR or NEGATIVE DECLARATION pursuant to applicable standards, and (b) have been
avoided or mitigated pursuant to that earlier EIR or NEGATIVE DECLARATION, including
revisions or mitigation measures that are imposed upon the project, nothing further is
required.

Signature 0 Date
Daniel S. Alcayaga, AICP, Senior Planner, Hesperia Planning Division
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CUP11-10195 INITIAL STUDY

EVALUATION OF ENVIRONMENTAL IMPACTS:

1. A brief explanation is provided for all answers except "No Impact" answers that are adequately
supported by the information sources a lead agency cites in the parentheses following each
question. A "No Impact" answer is adequately supported if the referenced information sources
show that the impact simply does not apply to projects like the one involved (e.g., the project falls
outside a fault rupture zone). A "No Impact" answer should be explained where it is based on
project-specific factors as well as general standards (e.g., the project will not expose sensitive
receptors to pollutants, based on a project-specific screening analysis).

2. All answers must take account of the whole action involved, including off-site as well as on-site,
cumulative as well as project-level, indirect as wéll as direct, and construction as well as
operational impacts.

3. Once the lead agency has determined that a particular physical impact may occur, then the
checklist answers must indicate whether the impact is potentially significant, less than significant
with mitigation, or less than significant. "Potentially Significant Impact" is appropriate if there is
substantial evidence that an effect may be significant. If there are one or more "Potentially
Significant Impact" entries when the determination is made, an EIR is required.

4. "Negative Declaration: Less Than Significant With Mitigation Incorporated" applies where the
incorporation of mitigation measures has reduced an effect from "Potentially Significant Impact" to
a "Less Significant Impact." The lead agency must describe the mitigation measures, and briefly
explain how they reduce the effect to a less than significant level (mitigation measures from
Section XVII, "Earlier Analyses," may be cross-referenced).

5. Earlier analyses may be used where, pursuant to the tiering, program EIR, or other CEQA
process, an effect has been adequately analyzed in an earlier EIR or negative declaration.
Section 15063(c)(3)(D). In this case, a brief discussion should identify the following:

a. Earlier Analysis Used. Identify and state where they are available for review.

b. Impacts Adequately Addressed. Identify which effects from the above checklist were within
the scope of and adequately analyzed in an earlier document pursuant to applicable legal
standards, and state whether such effects were addressed by mitigation measures based
on the earlier analysis.

c. Mitigation Measures. For effects that are “Less than Significant with Mitigation Measures
Incorporated,” describe the mitigation measures which were incorporated or refined from
the earlier document and the extent to which they address site-specific conditions for the
project.

6. Lead agencies are encouraged to incorporate into the checklist references to information
sources for potential impacts (e.g., general plans, zoning ordinances). Reference to a previously
prepared or outside document should, where appropriate, include a reference to the page or
pages where the statement is substantiated.

7. Supporting information sources: A source list should be attached, and other sources used or
individuals contacted should be cited in the discussion.

8. This is only a suggested form, and lead agencies are free to use different formats; however,
lead agencies should normally address the questions from this checklist that are relevant to a
project’s environmental effects in whatever format is selected.

9. The explanation of each issue should identify:

a. The significance criteria or threshold, if any, used to evaluate each question; and

b. The mitigation measure identified, if any, to reduce the impact to less than significance.
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. AESTHETICS. Would the project: g
>E |§E §, £E B
2352351034 §
s2E|855/ 858 =
a) Have a substantial adverse effect on a scenic vista (1)? X
b) Substantially damage scenic resources, including, but not limited to, trees, X
rock outcroppings, and historic buildings within a state scenic highway (1 &
2)?
¢) Substantially degrade the existing visual character or quality of the site and X
its surroundings (1 & 4)?
d) Create a new source of substantial light or glare which would adversely X
affect day or nighttime views in the area (7)?

Comments.

The site is currently vacant and is surrounded by existing developments. The site was previously
disturbed when the adjacent developments to the west and south were graded. These parcels,
including the project parcel, were were originally on one property (1). In addition, the area surrounding
the site is developed and the site is not considered a scenic resource (3). The site contains a frontage
on “I” Avenue. This roadway is not a scenic highway or is the site in close proximity to any scenic
resources or historic buildings (3 & 7). Therefore, the site does not constitute a scenic resource (1).

Development of the site will not have an adverse impact to the aesthetics of the area. The development
is subject to the Development Code building setback regulations and outdoor storage fencing standards
(5), which limit the building height and provide for minimum yard, maximum floor area ratio and
architectural standards as well as outdoor storage screening as implemented through the conditional
use permit review process. Consequently, development of the proposed car sales/auction facility will
not have a significant negative impact upon the visual character or quality of the area (4).

The proposed use is consistent with the Limited Manufacturing (I-1) General Plan Land Use
designation, which allows similar uses with approval of a conditional use permit (6). The Environmental
Impact Report (EIR) for the 2010 General Plan Update addressed development to the maximum build-
out of the General Plan (7). This project is consistent with the General Plan and the project site is not
adjacent to sensitive land uses. Further, any light which faces a residentially designated area shall be
hooded and directed downward. Based upon these regulations, the use will not adversely affect day or
nighttime views in the area. Therefore, approval of the proposed use will not have a negative impact
upon aesthetics.

ll. AGRICULTURE AND FOREST RESOURCES. In determining whether

impacts to agricultural resources are significant environmental effects, lead =

agencies may refer to the California Agricultural Land Evaluation and State 2

Assessment Model (1997) prepared by the California Dept. of Conservation as 5 é” %

an optional model to use in assessing impacts on agriculture and farmland. In| & £ g

determining whether impacts to forest resources, including timberland, are | £ % g

significant environmental effects, lead agencies may refer to information § 3 3

compiled by the California Department of Forestry and Fire Protection regarding "g’, i3 g

the state’s inventory of forest land, including the Forest Range Assessment| & & % X

Project and the Forest Legacy Assessment Project; and forest carbon g e £ g

measurement methodology provided in Forest Protocols adopted by the | £ 2 2 -S

California Air Resources Board. Would the project: £ = = =
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a) Convert Prime Farmland, Unique Farmland, or Farmland of Statewide X
Importance (Farmland), as shown on the maps prepared pursuant to the
Farmland Mapping and Monitoring Program of the California Resources
Agency, to non-agricultural use (8)?

b) Conflict with existing zoning for agricultural use, or a Williamson Act contract X
(9)?
c¢) Conflict with existing zoning for, or cause rezoning of forest land (as defined in X

Public Resources Code Section 12220(g)), timberland (as defined by Public
Resources Code Section 4526), or timberland zoned Timberland Production
(as defined by Government Code Section 51104(g)) (9 & 10)?

d) Result in the loss of forest land or conversion of forest land to non-forest use X
(1&10)?
€) Involve other changes in the existing environment which, due to their location X

or nature, could result in conversion of Farmland, to non-agricultural use or
conversion of forest land to non-forest use (8 & 10)?

Comments.

The project site has been partially disturbed, and is not presently, nor does it have the appearance of
previous agricultural uses. Additionally, the site does not contain any known unique agricultural soils.
Based on the lack of neither past agricultural uses nor designated agricultural soils on the project site, it
is concluded that the project will not result in significant adverse impacts to agriculture or significant
agricultural soils.

The soil at this location is classified by the U.S. Soil Conservation Service as Bryman Loamy Fine
Sand, five to nine percent slopes. This soil is limited by high soil blowing hazard, high water intake rate,
and moderate to high available water capacity (8). The proximity of industrial uses is further evidence
that the site is not viable for agriculture. The U.S. Department of Agriculture, Soil Conservation Service
(SCS) Soil Survey of San Bernardino County California Mojave River Area states that “Urban and built-
up land and water areas cannot be considered prime farmland...” The project is located within an
urbanized area which, according to the SCS, is not considered prime farmland. The site is also not
within the area designated by the State of California as “unique farmland (8).”

The City of Hesperia General Plan does not designate the site for agricultural use nor is the land within
a Williamson Act contract. In fact, the project site is General Plan designated Limited Manufacturing (I-
1) (9). Therefore, this project has no potential to be used for agriculture.

The City and its Sphere Of Influence (SOI) is located within the Mojave bioregion, primarily within the
urban and desert land use classes (10). The southernmost portions of the City and SOl contain a
narrow distribution of land within the shrub and conifer woodland bioregions. These bioregions do not
contain sufficient forest land for viable timber production and are ranked as low priority landscapes (11).
The project site is located in a central portion of the City in the urban area and is substantially
surrounded by urban development (1). Since the site is not forested, this project will not have an impact
upon forest land or timberland.

lil. AIR QUALITY. Where available, the significance criteria established by the £

applicable air quality management or air pollution control district may be relied Ol il _3: &, 3

upon to make the following determinations. Would the project: 5§5.|288|28. | 8
5€8l4E8s58 £
SFE|ERS|8RE| ¢

a) Conflict with or obstruct implementation of the applicable air quality plan (12, | X

13 & 14)? |
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b) Violate any air quality standard or contribute substantially to an existing or X
projected air quality violation (12, 13 & 14)?

c¢) Result in a cumulatively considerable net increase of any criteria pollutant for X
which the project region is non-attainment under an applicable federal or state
ambient air quality standard (including releasing emissions which exceed
quantitative thresholds for ozone precursors) (12, 13 & 14)?

d) Expose sensitive receptors to substandard pollutant concentrations (4, 12 & ' X
13)?

e) Create objectionable odors affecting a substantial number of people (1, 4, 12 X
& 13)?

Comments.

The proposed car sales/auction facility is consistent with the General Plan. Since the Mojave Desert Air
Quality Management District (MDAQMD) basis its plan on the of local jurisdictions’ land use plans, the
use is consistent with the MDAQMD plan (14). In addition, the applicant proposes the site to be covered
with gravel. Staff is recommending a condition of approval require the site to be fully paved (61). The
applicant is appealing this condition, stating that paving the entire site is not required by law.
Nevertheless, either paving or graveling the site will limit dust issues from occurring. There are no odors
that will be generated by the proposed use. Inasmuch as this project is consistent with the General Plan
Land Use Plan, no additional impact upon air resources beyond that previously analyzed would occur.
Consequently, the proposed development will not have a significant negative impact upon air quality, with
imposition of mitigation measures.

The General Plan Update and its Environmental Impact Report (EIR) addresses the impact of build-out
in accordance with the Land Use Plan, with emphasis upon the impact upon sensitive receptors (12 &
13). Sensitive receptors refer to land uses and/or activities that are especially sensitive to poor air
quality. Sensitive receptors typically include homes, schools, playgrounds, hospitals, convalescent
homes, and other facilities where children or the elderly may congregate. These population groups are
generally more sensitive to poor air quality. The closest sensitive receptors are the occupants of the
single-family residential area located approximately 300 feet to the east, across | Avenue. Project
emissions will be limited to the vehicles operated by employees, customers, and the delivery trucks (4).
The proposed use is located of sufficient distance not to expose residents to substandard pollutant
concentrations.

Ozone (national and state) and PM;, (national) are air pollutants in a nonattainment status. The Mojave
Desert Air Quality Management District (MDAQMD) has published a number of studies that demonstrate
that the Mojave Desert Air Basin (MDAB) can be brought into attainment for particulate matter and ozone,
if the South Coast Air Basin (SCAB) achieves attainment under its adopted Air Quality Management Plan.
The High Desert and most of the remainder of the desert has been in compliance with the federal
particulate standards for the past 15 years (13). The ability of MDAQMD to comply with ozone ambient air
quality standards will depend upon the ability of SCAQMD to bring the ozone concentrations and
precursor emissions into compliance with ambient air quality standards (12 & 13). All uses identified
within the Hesperia General Plan are classified as area sources by the MDAQMD (14). Programs have
been established in the Air Quality Attainment Plan which addresses emissions caused by area sources.

The General Plan Update identifies large areas where future residential, commercial, industrial, and
institutional development will occur. The GPUEIR analyzed the impact to air quality upon build-out of the
General Plan. Based upon this analysis, the City Council adopted a finding of a Statement of Overriding
Considerations dealing with air quality impacts (15). As part of the General Plan Update Environmental
Impact Report (GPUEIR), the impact of industrial development to the maximum allowable intensity
permitted by the Land Use Plan was analyzed.
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IV. BIOLOGICAL RESOURCES. Wp_uld the project: g
>F cE ® c = -
258|855|858( <
cHhE|SnS|SHE|l 2
a) Have a substantial adverse effect, either directly or through habitat X
modifications, on any species identified as a candidate, sensitive, or special
status species in local or regional plans, policies, or regulations, or by the
California Department of Fish and Game or U. S. Fish and Wildlife Service
(16)?
b) Have a substantial adverse effect on any riparian habitat or other sensitive X

natural community identified in local or regional plans, policies, and
regulations or by the California Department of Fish and Game or U. S. Fish
and Wildlife Service (1 & 16)?

c¢) Have a substantial adverse effect on federally protected wetlands as defined X
by Section 404 of the Clean Water Act (including, but not limited to marsh,
vernal pool, coastal, etc.) through direct removal, filling, hydrological
interruption, or other means (1 & 16)?

d) Interfere substantially with the movement of any native resident or migratory X
fish or wildlife species or with established native resident or migratory wildlife
corridors, or impede the use of native wildlife nursery sites (1 & 16)?

e) Conflict with any local policies or ordinances protecting biological resources, X
such as a tree preservation policy or ordinance (1, 16 & 17)?

f) Conflict with the provisions of an adopted Habitat Conservation Plan, Natural X
Community Conservation Plan, or other approved local, regional, or state
habitat conservation plan (16 & 18)?

Comments.

As the site is disturbed, it does not support the Mohave ground squirrel especially, given the very low
population levels of the species in the region and proximity to existing development. Further, the project
site is outside the area considered suitable habitat for the species (16 & 19).

According the City’s General Plan, the City does not overlap the 2002 desert tortoise range map and is
included in the “no desert tortoise survey area” as mapped in the West Mojave Plan (16). The City does
overlap the desert tortoise habitat area mapped in the San Bernardino County General Plan, but is not
within any Critical Habitat as designated by the U.S. Fish and Wildlife Service. According to the San
Bernardino County General Plan Desert Tortoise Habitat Classifications, the property is designated
“Low” and the desert tortoise is not likely to occur in the City, which has been confirmed by over 70
negative project-related surveys that have been completed for the City of Hesperia. None of these
surveys resulted in the observation of desert tortoise or desert tortoise sign. Therefore, it is unlikely that

desert tortoise exist in the City.

The San Bernardino County General Plan Mojave Ground Squirrel (MGS) layer overlaps the northern
portion of the City, but does not include the project property (16). This information is part of the Biotic
Resources Overlay Map. The General Plan map layers are provided to give planning guidance for
areas that may potentially contain sensitive biological resources. MGS was confirmed in 2005 in the
“Oak Hills” wash just north of the City. The project is not within areas designated for the MGS habitat.

The site is also outside the range of the arroyo toad, which has been documented to inhabit a portion of
the Rancho Las Flores Specific Plan and adjacent areas (16 & 19). There are not protected plants on
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the property, since they were previously removed when grading occurred for adjacent projects originally
part of the same site (17). Since the burrowing owl is not sensitive to development and may occupy
the site at any time, a mitigation measure requiring another biological survey to determine their
presence shall be submitted no more than 30 days prior commencement of grading activities.

The project site is not within the boundary of an adopted Habitat Conservation Plan, Natural Community
Conservation Plan, or other approved local, regional, or state habitat conservation plan (16). The General
Plan Background Technical Report identifies two sensitive vegetation communities (18). These vegetation
communities, the Southern Sycamore Alder Woodland and Mojave Riparian Forest communities, exist
within the Rancho Las Flores Specific Plan and vicinity (18). The project site is located approximately
five miles to the north within the developed portion of the City. Consequently, approval of the
conditional use permit will not have an impact upon biological resources, subject to the enclosed
mitigation measures.

V. CULTURAL RESOURCES. Would the project: s
S
55185585, 8
H3
CHhE|SHS|SHE| 2
a) Cause a substantial adverse change in the significance of a historical X
resource as defined in Section 15064.5 (21)?
b) Cause a substantial adverse change in the significance of an archaeological
resource pursuant to Section 15064.5 (21)?
c) Directly or indirectly destroy a unique paleontological resource or site or X
unique geological feature (21 & 23)?
d) Disturb any human remains, including those interred outside of formal X
cemeteries (21& 24)?
Comments.

The cultural resource sensitivity maps define areas of the City that contain cultural resource sites.
These maps designate the project property as “Low” which exhibit 0 to 1 recorded sites per 160 acres
exhibited by modern development (21 & 23). The site was previously analyzed and deemed to have no
impact for cultural resources. In addition, the site was disturbed when the adjacent developments to
the south and west were developed, as they were originally on the same parcel.

The site is not on the list of previously recorded cultural resources (22). This list, which was compiled
as part of the 2010 General Plan Update, was compiled from the inventory of the National Register of
Historic Properties, the California Historic Landmarks list, the California Points of Historic Interest list,
and the California State Resources Inventory for San Bernardino County. Past records of
paleontological resources were also evaluated as part of the General Plan. This research was compiled
from records at the Archaeological Information Center located at the San Bernardino County Museum.
Based upon this review, paleontological resources are not expected to exist on the project site.

In the event that human remains are discovered during grading activities, grading shall cease until the
County Coroner has made the necessary findings in accordance with the California Environmental
Quality Act (CEQA) (24). Should the Coroner determine that the remains are Native American, the
Native American Heritage Commission (NAHC) shall be contacted and the remains shall be handled in
accordance with Public Resources Code Section 5097.98. The NAHC has indicated that the City and
Sphere of Influence does not contain any sacred lands (25). Consequently, approval of the conditional
use permit will not have an impact upon cultural resources subject to this mitigation.
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VI. GEOLOGY AND SOILS. Would the project:

Potentially
Significant
With Mitigation
Less Than
Significant
Impact

Impact
Less Than

Significant
No Impact

a) Expose people or structures to potential substantial adverse effects, including
the risk of loss, injury, or death involving:

i) Rupture of a known earthquake fault, as delineated on the most recent X
Alquist-Priolo Earthquake Fault Zoning Map issued by the State
Geologist for the area or based on other substantial evidence of a
known fault? Refer to Division of Mines and Geology Special
Publication 42 (26 & 27).

i) Strong seismic ground shaking (26 & 28)? X
iii) Seismic-related ground failure, including liquefaction (8 & 26)? X
iv) Landslides (26)? X
b) Result in substantial soil erosion or the loss of topsoil (8)? X
c) Be located on a geologic unit or soil that is unstable, or that would become X |

unstable as a result of the project, and potentially result in on- or off-site
landslide, lateral spreading, subsidence, liquefaction or collapse (8 & 26)?

d) Be located on expansive soil, as defined in Table 18-1-B of the Uniform X
Building Code (1994), creating substantial risks to life or property (8 & 27)?
e) Have soils incapable of adequately supporting the use of septic tanks or X

alternative wastewater disposal systems where sewers are not available for
the disposal of wastewater (8 & 27)?

Comments.

The City and Sphere of Influence (SOIl) is near several major faults, including the San Andreas, North
Frontal, Cleghorn, Cucamonga, Helendale, and San Jacinto faults (28). The nearest fault to the site is
the North Frontal fault, located approximately five miles to the east of the City. The Alquist-Priolo
Earthquake Fault Zoning Act prohibits structures designed for human occupancy within 500 feet of a
major active fault and 200 to 300 feet from minor active faults (29). The project site is not located within
an Alquist-Priolo Earthquake Fault Zone (26, 27 & 28). Further, the site is not in an area which has the
potential for landslides, lateral spreading, subsidence, liquefaction, or collapse (27).

The soil at this location is classified by the U.S. Soil Conservation Service as Bryman Loamy Fine
Sand, five to nine percent slopes. This soil is limited by high soil blowing hazard, high water intake rate,
and moderate to high available water capacity (8). During construction, soil erosion will be limited
through compliance with an approved erosion control plan in accordance with National Pollution
Discharge Elimination System (NPDES) and Storm Water Prevention Plan (SWPP) regulations.
Aithough disturbance of the soil will result in significant soil loss due to wind erosion, the site will be
covered with gravel or paved (4 & 61). Grading and compaction will ensure that soil disturbance will not
result in significant soil erosion.

The project does not propose any buildings or structures, and therefore, no permanent restroom
facilities will be constructed, nor is sewer required (30). The applicant states that no water is needed
for this project. A condition of approval requires the site to provide portable restroom facilities and they
must be regularly maintained. Waste from the portable restrooms will be required to be removed on a
regular basis to prevent waste from contacting the soil. Consequently, approval of the conditional use
permit will not have an impact upon geology or soils.
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VIl. GREENHOUSE GAS EMISSIONS. Would the project: g
2t |53 g 5% | 3
£8xc85F 84| 8
st8l2te(psEl £
chESHS|SHE| 2
a) Generate greenhouse gas emissions, either directly or indirectly, that may X
have a significant impact on the environment (31)?
b) Conflict with an applicable plan, policy or regulation adopted for the purpose X
of reducing the emission of greenhouse gases (31, 32 & 33)?

Comments.

Assembly Bill 32 requires the California Air Resources Board (CARB) to develop regulations and market
mechanisms that will ultimately reduce California's greenhouse gas emissions to 1990 levels by 2020.
In addition, Senate Bill 97 requires that all local agencies analyze the impact of greenhouse gases
under CEQA and task the Office of Planning and Research (OPR) to develop CEQA guidelines “for the
mitigation of greenhouse gas emissions or the effects of greenhouse gas emissions...”

On April 13, 2009, OPR submitted to the Secretary for Natural Resources its proposed amendments to
the state CEQA Guidelines for greenhouse gas emissions, as required by Senate Bill 97 (Chapter 185,
2007). The Natural Resources Agency forwarded the adopted amendments and the entire rulemaking
file to the Office of Administrative Law (OAL) on December 31, 2009. On February 16, 2010, OAL
approved the Amendments, which became effective on March 18, 2010 (73). This initial study has
incorporated these March 18, 2010 Amendments.

Lead agencies may use the environmental documentation of a previously adopted Plan to determine that
a project’s incremental contribution to a cumulative effect is not cumulatively considerable if the project
complies with the requirements of the Plan or mitigation program under specified circumstances. As part
of the General Plan Update, the City adopted a Climate Action Plan (CAP) (31). The CAP provides
policies along with implementation and monitoring which will enable the City of Hesperia to reduce
greenhouse emissions 29 percent below business as usual by 2020, consistent with AB 32 (32).

Development of the proposed car auction facility will result in lower greenhouse gas (GHG) emissions
than the industrial uses analyzed by the General Plan Update Environmental Impact Report (GPUEIR)
(32 & 33). No buildings will be constructed, reducing the amount of energy which would have been used.
Job creation in the City will reduce the number of residents commuting to other communities for work,
reducing vehicle miles traveled and resulting in additional GHG reductions. Providing more opportunities
for consumers to purchase automobiles locally and by internet will also result in additional reductions.

The proposed use will also result in a substantially reduced number of vehicle trips than was analyzed by
the GPUEIR as identified in the Transportation/Traffic Section. Consequently, the impact upon GHG
emissions associated with the proposed project is less than significant.

VIil. HAZARDS AND HAZARDOUS MATERIALS. Would the project: <
> (= T =Fe] -
= £ T S :g) G & 8
HEHHA LR
A E|SZS|SRE| 2

a) Create a significant hazard to the public or the environment through the X

routine transport, use, or disposal of hazardous materials (4 & 34)?
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b) Create a significant hazard to the public or the environment through X
reasonably foreseeable upset and accident conditions involving the release of
hazardous materials into the environment (4 & 34)?

c) Emit hazardous emissions or handle hazardous or acutely hazardous X
materials, substances, or waste within one-quarter mile of an existing or
proposed school (4)?

d) Be located on a site which is included on a list of hazardous materials sites X
compiled pursuant to Government Code Section 65962.5 and, as a result,
would create @ significant hazard to the public or the environment (1)?

e) For a project located within an airport land use plan or, where such a plan has X
not been adopted, within two miles of a public airport or public use airport,
would the project result in a safety hazard for people residing or working in
the project area (18)?

f) For a project within the vicinity of a private airstrip, would the project result in a X
safety hazard for people residing or working in the project area (36)? |

g) Impair implementation of or physically interfere with an adopted emergency X
response plan or emergency evacuation plan (37)?

h) Expose people or structures to a significant risk of loss, injury or death X

involving wildland fires, including where wildlands are adjacent to urbanized
areas or where residences are intermixed with wildlands (4)?

Comments.

A conditional use permit will establish a car sales/auction facility on 6 acres. The application states that
the proposed use is for “vehicle storage for car auction” and the site plan indicates that the 6 acres will
be covered with gravel and no landscaping is proposed. The project site is not listed in any of the
following hazardous sites database systems, so it is unlikely that hazardous materials exist on-site:

¢ National Priorities List www.epa.gov/superfund/sites/query/basic.htm. List of national priorities
among the known releases or threatened releases of hazardous substances, pollutants, or
contaminants throughout the United States. There are no known National Priorities List sites in
the City of Hesperia.

e Site Mitigation and Brownfields Reuse Program Database
www.dtsc.ca.gov/database/Calsites/Index.cfm. This database (also known as CalSites) identifies
sites that have known contamination or sites that may have reason for further investigation.
There are no known Site Mitigation and Brownfields Reuse Program sites in the City of Hesperia.

e Resource Conservation and Recovery Information System
www.epa.gov/enviro/html/rcris/reris _guery java.html. Resource Conservation and Recovery
Information System is a national program management and inventory system of hazardous waste
handlers. There are 53 Resource Conservation and Recovery Act facilities in the City of
Hesperia, however, the project site is not a listed site.

o Comprehensive Environmental Response Compensation and Liability Information System
(CERCLIS) (http://cfpub.epa.gov/supercpad/cursites/srchsites.cfm). This database contains
information on hazardous waste sites, potentially hazardous waste sites, and remedial activities
across the nation. There is one Superfund site in the City of Hesperia, however, the project site is
not located within or adjacent to the Superfund site.

e Solid Waste Information System (SWIS) (http://www.ciwmb.ca.gov/SWIS/Search.asp). The SWIS
database contains information on solid waste facilities, operations, and disposal sites throughout
the State of California. There are three solid waste facilities in the City of Hesperia, however the
project site is not listed.

o Leaking Underground Fuel Tanks (LUFT)/ Spills, Leaks, Investigations and Cleanups (SLIC)
(http://geotracker.waterboards.ca.gov/search/). This site tracks regulatory data about
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underground fuel tanks, fuel pipelines, and public drinking water supplies. There are fourteen
LUFT sites in the City of Hesperia, six of which are closed cases. The project site is not listed as
a LUFT site and there are no SLIC sites in the City of Hesperia.

e There are no known Formerly Used Defense Sites within the limits of the City of Hesperia.
Formerly Used Defense Sites
http://hg.environmental.usace.army.mil/programs/fuds/fudsinv/fudsinv.html.

The site is approximately 1 mile from the nearest school (Encore Academy) at 16955 Lemon Street (1).
Any use which includes hazardous waste as part of its operations is prohibited within 500 feet of a
school (62). Since the facility is limited in size to 6 acres and the acreage would be used primarily for
vehicle auction sales, the project impacts will not pose a significant health threat.

The proposed facility will not conflict with air traffic nor emergency evacuation plans. The site is
approximately five miles from the Hesperia Airport to the south and is therefore not within a restricted
use zone associated with air operations (36). Consequently, implementation of the project will not
cause safety hazards to air operations. The site is also not along an emergency evacuation route or
near a potential emergency shelter (37). Consequently, the project will not interfere with emergency
evacuation plans.

The project’s potential for exposing people and property to fire and other hazards was also examined.
The site is located within an urbanized area and is not in an area susceptible to wildland fires. The
southernmost and westernmost portions of the City are at risk, due primarily to proximity to the San
Bernardino National Forest (38 & 43). No buildings are proposed and vehicle fluids will be handled or
stored on the property (34). Therefore, the project creates no impact.

IX. HYDROLOGY AND WATER QUALITY. Would the project:

Significant With

Potentially
Significant
Impact
Less Than
Mitigation
Less Than
Impact

No Impact

a) Violate any water quality standards or waste discharge requirements (39)?

| X| Significant

b) Substantially deplete groundwater supplies or interfere substantially with
groundwater recharge such that there would be a net deficit in aquifer volume
or a lowering of the local groundwater table level (e.g., the production rate of
pre-existing nearby wells would drop to a level which would not support
existing land uses or planned uses for which permits have been granted) (41
& 42)?

c) Substantially alter the existing drainage pattern of the site or area, including X
through the alteration of the course of a stream or river, in a manner which
would result in substantial erosion or siltation on- or off-site (44)?

d) Substantially alter the existing drainage pattern of the site or area, including X
through the alteration of the course of a stream or river, or substantially
increase the rate or amount of surface runoff in a manner which would result
in flooding on- or off-site (44)?

e) Create or contribute runoff water which would exceed the capacity of existing X
or planned stormwater drainage systems or provide substantial additional
sources of polluted runoff (44)?

f) Otherwise substantially degrade water quality (44)? X

13 CITY OF HESPERIA2-20
PLANNING COMMISSION



CUP11-10195 INITIAL STUDY

g) Place housing within a 100-year flood hazard area as mapped on a federal X
Flood Hazard Boundary of Flood Insurance Rate Map or other flood hazard
delineation map (4 & 45)?

h) Place within a 100-year flood hazard area structures which would impede or X
redirect flood flows (4, 45 & 54)?

i) Expose people or structures to a significant risk of loss, injury or death X
involving flooding, including flooding as a result of the failure of a levee or
dam (44 & 53)?

j) Inundation by seiche, tsunami, or mudflow (46)? X

Comments.

Development of the site will disturb more than one-acre of land area. Consequently, the project will be
required to file a Notice of Intent (NOI) and obtain a general construction National Pollution Discharge
Elimination System (NPDES) permit prior to land disturbance (39). Issuance of a Storm Water Pollution
Prevention Plan (SWPPP) will also be required, which specifies the Best Management Practices (BMP)
that will be implemented to prevent construction pollutants from contacting storm water (40). Obtaining
the NPDES and implementing the SWPPP is required by the State Water Resources Control Board
(WRCB) and the California Regional Water Quality Control Board (RWQCB). These are mandatory and
NPDES and SWPPP have been deemed adequate by these agencies to mitigate potential impacts to
water quality during project construction.

The drainage issues were addressed previously when the properties to the west and south were
constructed. There is a local facility that runs along the south portion of the property. However, drainage
improvements currently exist to convey drainage flows through the property and into “I” Avenue. The site
plan indicates that the 6 acres will be covered with gravel and no landscaping is proposed. As a
condition of approval, staff is requesting the site be fully paved in order to help capture and filter car
fluids from storm water run-off (61). The applicant is appealing this condition to the Planning
Commission stating that the facility does not generate any additional storm water run-off and site is not
required to be paved by law. The applicant has stated that drainage issues were previously addressed
when developing the project to the west. If paving is required, however, the applicant is required to
provide a drainage system and retention facilities to ensure that no additional storm water runoff is
created. Consequently, the development may change absorption rates and potential drainage patterns,
as well as affect the amount of surface water runoff (4). Therefore, the project shall retain the drainage
created on-site beyond that which has occurred historically within an approved drainage system in
accordance with City of Hesperia Resolution 89-16 (44).

The site is not within a Flood Zone, based upon the latest Flood Insurance Rate Map (54). The City is
downstream of three dams. These are the Mojave Forks, Cedar Springs, and Lake Arrowhead Dams. In
the event of a catastrophic failure of one or more of the dams, the project site would not be inundated by
floodwater (44 & 53). The areas most affected by a dam failure are located in the low lying areas of
southern Rancho Las Flores, most of the Antelope Valley Wash, and properties near the Mojave River.

The City of Hesperia is located just north of the Cajon Pass at an elevation of over 2,500 feet above sea
level, which is over 60 miles from the Pacific Ocean. As such, the City is not under threat of a tsunami,
otherwise known as a seismic sea wave (46). Similarly, the potential for a seiche to occur is remote, given
the limited number of large water bodies within the City and its sphere. A seiche would potentially occur
only in proximity to Silverwood Lake, Hesperia Lake and at recharge basins (46). In addition, the water
table is significantly more than 50 feet from the surface. Therefore, the mechanisms necessary to create
a mudflow; a steep hillside with groundwater near the surface, does not exist at this location (8).
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The Mojave Water Agency (MWA) has adopted a regional water management plan for the Mojave River
basin. The Plan references a physical solution that forms part of the Judgment in City of Barstow, et. al.
vs. City of Adelanto, et. al., Riverside Superior Court Case No. 208548, an adjudication of water rights in
the Mojave River Basin Area (Judgment). Pursuant to the Judgment and its physical solution, the
overdraft in the Mojave River Basin is addressed, in part, by creating financial mechanisms to import
necessary supplemental water supplies. The MWA has obligated itself under the Judgment “to secure
supplemental water as necessary to fully implement the provisions of this Judgment.” Based upon this
information the project will not have a significant impact on water resources not already addressed in the
Judgment or the City’s Urban Water Management Plan (UWMP) adopted in 1998. Furthermore, a letter
dated May 21, 1997 from the MWA'’s legal counsel confirmed for the City that the physical solution
stipulated to by the Hesperia Water District provides the mechanism to import additional water supplies
into the basin (41).

The Hesperia Water District (HWD) is the water purveyor for the City and much of its Sphere Of Influence
(SOI). The UWMP indicates that the City is currently using less than half of its available water supply and
that supply is projected to exceed demand beyond the year 2030 (42). The HWD has maintained a water
surplus through purchase of water transfers, allocations carried over from previous years, and recharge
efforts. Therefore, the impact upon hydrology and water quality associated with the conditional use
permit is considered less than significant.

X. LAND USE AND PLANNING. Would the project:

Significant With

Potentially
Significant
Mitigation

Impact

Less Than
Less Than
Significant

impact

a) Physically divide an established community (1)?

X| >| No Impact

b) Conflict with any applicable land use plan, policy, or regulation of an agency
with jurisdiction over the project (including, but not limited to the general plan,
specific plan, local coastal program, or zoning ordinance) adopted for the
purpose of avoiding or mitigating an environmental effect (47)?

c) Conflict with any applicable habitat conservation plan or natural community X
conservation plan (18)?

Comments.
The site is currently vacant and within an industrial area (1). Therefore, the use will not physically divide

an established community. The proposed vehicle auction sales/storage facility is consistent with the
existing General Plan, but requires approval of a conditional use permit (47). The project site is not
within the boundary of an adopted Habitat Conservation Plan, Natural Community Conservation Plan, or
other approved local, regional, or state habitat conservation plan. The General Plan Background Technical
Report identifies two sensitive vegetation communities (18). These vegetation communities, the Southern
Sycamore Alder Woodland and Mojave Riparian Forest community, exist within the Rancho Las Flores
Specific Plan and vicinity (18). The project site is located approximately five miles north of this specific
plan within the developed portion of the City. Therefore, development of the project would have a less
than significant impact upon land use and planning.
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XI. MINERAL RESOURCES. Would the project:

Less Than
Significant
With Mitigation
Less Than
Significant
Impact

Potentially
Significant
Impact

a) Result in the loss of availability of a known mineral resource that would be of
value to the region and the residents of the state (48)?

P X | No Impact

b) Result in the loss of availability of a locally-important mineral resource
recovery site delineated on a local general plan, specific plan or other land
use plan (48)?

Comments.

According to data in the Conservation Element of the City’s General Plan, no naturally occurring
important mineral resources occur within the project site (48). Known mineral resources within the City
and sphere include sand and gravel, which are prevalent within wash areas and active stream
channels. Sand and gravel is common within the Victor Valley. Although the project contains a wash,
which contains sand and gravel, the mineral resources within the property are not unique locally or
regionally and need not be preserved. Consequently, the proposed conditional use permit would not
have an impact upon mineral resources.

XIll. NOISE. Would the project resuilt in:

Potentially
Significant
Impact

Less Than
Significant With
Mitigation

Less Than

No Impact

x| Significant
Impact

a) Exposure of persons to or generation of noise levels in excess of standards
established in the local general plan or noise ordinance, or applicable
standards of other agencies (1, 4 & 49)?

x

b) Exposure of persons to or generation of excessive groundborne vibration or
groundborne noise levels (50 & 51)?

c) A substantial permanent increase in ambient noise levels in the project vicinity X
above levels existing without the project (52)?

d) A substantial temporary or periodic increase in ambient noise levels in the X
project vicinity above levels existing without the project (52)?

e) For a project located within an airport land use plan or, where such a plan has X
not been adopted, within two miles of a public airport or public use airport,
would the project expose people residing or working in the project area to
excessive noise levels (36)?

f) For a project within the vicinity of a private airstrip, would the project expose X
people residing or working in the project area to excessive noise levels (36)?

Comments.

Approval of the proposed conditional use permit will result in construction and operational noise, mostly
associated with trucks and vehicular traffic to and from the site. According to the General Plan, the
majority of noise sources within the City are mobile sources, which include motor vehicles and aircraft
(49). Freeways, major arterials, railroads, airports, industrial, commercial, and other human activities
contribute to noise levels. Noises associated with this type of project will be mostly from traffic caused
by arriving and departing vehicles (employees, customers, vehicle service, and deliveries).
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There will be construction vehicle on-site during grading activities. Construction noise levels associated
with any future construction activities will be slightly higher than the existing ambient noise levels in the
vicinity of the project site. Noise generated by construction equipment, including trucks, graders, and
backhoes can reach high levels and is typically one of the sources for the highest potential noise impact
of a project. However, the construction noise would subside once construction is completed. The
proposed project must adhere to the requirements of the City of Hesperia Noise Ordinance (50). The
Noise Ordinance contains an exemption from the noise level regulations during grading and
construction activities occurring between 7:00 A.M. and 7:00 P.M., Monday through Saturday, except
federal holidays.

Certain activities particularly sensitive to noise include sleeping, studying, reading, leisure, and other
activities requiring relaxation or concentration, which will not be impacted. Hospitals and convalescent
~ homes, churches, libraries, and childcare facilities are also considered noise-sensitive uses as are
residential and school uses. The nearest sensitive uses to the site are the single-family residences
located 300 feet to the east. Due to the size of the project and distance from the nearest residential
area, the project will not create impacts to sensitive receptors.

Operation of the vehicle auction sales/storage facility will create additional noise associated with
vehicular traffic to and from the yard by trucks as well as by the passenger vehicles operated by
employees and customers. The General Plan Update Environmental Impact Report (GPUEIR)
accounts for the usual truck traffic in this area caused by industrial activities. The limited number of
vehicle and truck trips will result in a minor increase in traffic (57). Staff reviewed the existing noise
level and noise level at build-out of the City consistent with the General Plan (52) to make an
assumption regarding the potential noise increase along “I" Avenue adjacent to the project site. It is
expected that the existing and projected noise level at this location at build-out will be lower than build-
out. Since the use will not create a significant increase in vehicular traffic, it is expected that noise from
the street will not exceed 70 dB (A). Therefore, noise mitigation is unnecessary.

The project site is approximately five miles north of the Hesperia Airport. At this distance, the project is
not impacted by any safety zones associated with this private airport (36). The project site is even
farther from the Southern California Logistics Airport (SCLA) and the Apple Valley Airport and will not
be affected by any safety zones for these airports.

The General Plan Update identifies areas where future residential, commercial, industrial, and
institutional development will occur. The GPUEIR analyzed the noise impact upon build-out of the
General Plan to the maximum allowable intensity permitted by the Land Use Plan. Based upon the
analysis, the City Council adopted a finding of a Statement of Overriding Considerations dealing with
noise impacts (15). Inasmuch as this project is consistent with the General Plan Land Use Plan, no
additional noise impact beyond that previously analyzed would occur.

Xill. POPULATION AND HOUSING. Would the project: s
3
e £ = c = -
2581852(2858| <
CHESHS|SHE| 2
a) Induce substantial population growth in an area, either directly (for example, X

by proposing new homes and businesses) or indirectly (for example, through
extension of roads or other infrastructure) (4)?

b) Displace substantial numbers of existing housing, necessitating the | X
construction of replacement housing elsewhere (1)?
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c) Displace substantial numbers of péople, necessitating the construction of X
replacement housing elsewhere (1 & 9)?

Comments.

The proposed project is consistent with the current Limited Manufacturing (I-1) General Plan Land Use
designation, with approval of a conditional use permit (6 & 9). Establishment of the proposed auction
sales/storage facility will not create a direct increase in the demand for housing. The projects indirect
impact upon population growth is very small. Further, the site is in close proximity to water and other
utility systems (30). As a result, development of the project would not require significant extension of
major improvements to existing public facilities. The site is vacant and is identified for development of
industrial land uses (1 & 9). Therefore, the project will not displace any existing housing, necessitating the
construction of replacement housing elsewhere.

The population in Hesperia has increased mainly because of the availability of affordable housing in the
high desert and its proximity to the job-rich areas of the Inland Empire. There is currently more demand
for commercial services and jobs than there are services and jobs available in Hesperia. As a result,
the proposed development will not induce substantial population growth as the development will provide
much needed services and jobs for the current population in the High Desert. Based upon the limited
size and specialization of the use proposed, development of the project would have a less than
significant impact upon population and housing.

XIV. PUBLIC SERVICES. £
3
55.555/585.|
sei5eaGey £
PRE|SRE|EFE| 2
a) Would the project result in substantial adverse physical impacts associated X
with the provision of new or physically altered governmental facilities, need
for new or physically altered governmental facilities, the construction of which
could cause significant environmental impacts, in order to maintain
acceptable service ratios, response times or other performance objectives for
any of the public services (1 & 2):
Fire protection? (1 & 2) X
Police protection? (1 & 2) X
Schools? (1 & 2) X
Parks? (1 & 2) X
Other public facilities? (1 & 2) X
Comments.
The proposed project will create a very slight increase in demand for public services (2). “I” Avenue has

a 12-inch diameter water line, which will provide adequate water pressure for domestic and fire flow
(30). A 12-inch diameter sewer line exist along “I” Avenue and the project is not required to connect to
sewer as no buildings are proposed. The applicant states the project does necessitate access to City
water (60). The 6 acre car auction facility is located 260 feet east of | Avenue. Since the 3.4 acres
between the auction yard and the right-of-way will remain vacant, no street improvements are required
along “I” Avenue.
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No building or structure is proposed at this time, and therefore, no payment of development impact fees
is required. [f a building is proposed, development impact fees will be assessed at the time that
building permits are issued for construction of the site (59). These fees are designed to ensure that
appropriate levels of capital resources will be available to serve any future development. Consequently,
satisfactory levels of public services will be maintained. Therefore, the proposed conditional use permit
will not have a significant impact upon public services.

XV. RECREATION.

Potentially
Significant
Less Than
Significant
With -Mitigation
Less Than
Significant
Impact

Impact

| No Impact

a) Would the project increase the use of existing neighborhood and regional
parks or other recreational faciliies such that substantial physical
deterioration of the facility would occur or be accelerated (9)?

b) Does the project include recreational facilities or require the construction or X
expansion of recreational facilities which might have an adverse physical
effect on the environment (4)?

Comments.
As evaluated previously, approval of the conditional use permit will induce population growth indirectly,

as evidenced by the limited vehicle traffic to be generated by the use identified within the
Transportation/Traffic Section. The proposed vehicle auction sales/storage facility will not include any
recreational facilities (4). Therefore, the proposed conditional use permit will have a small indirect

impact upon recreation.

XVI. TRANSPORTATION / TRAFFIC. Would the project:

Potentially
Significant
Less Than
Significant
With Mitigation
Less Than
Significant
impact

Impact

><| No Impact

a) Conflict with an applicable plan, ordinance or policy establishing measures of
effectiveness for the performance of the circulation system, taking into
account all modes of transportation including mass transit and non-motorized
travel and relevant components of the circulation system, including but not
limited to intersections, streets, highways and freeways, pedestrian and
bicycle paths, and mass transit (63)?

b) Conflict with an applicable congestion management program, including, but X
not limited to level of service standards and travel demand measures, or
other standards established by the county congestion management agency
for designated roads or highways (64)?

c¢) Result in a change in air traffic patterns, including either an increase in traffic X
levels or a change in location that results in substantial safety risks (36)7?
d) Substantially increase hazards due to a design feature (e.g., sharp curves or X
dangerous intersections) or incompatible uses (e.g., farm equipment) (1 &
61)?
e) Result in inadequate emergency access (4)? X
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f) Conflict with adopted policies, plans, or programs regarding public transit, X
bicycle, or pedestrian facilities, or otherwise decrease the performance or
safety of such facilities (64 & 65)7

Comments.

The proposed car auction/sales facility can accommodate approximately 1,120 vehicles. Staff's
estimate is based on area of 9’ by 18’ for each vehicle; and three, 26-foot wide drive aisles in each
direction on the 6 acre site. Vehicles displayed and stored on the premises are generally from police
impounds or bank repos. These vehicles will be purchased by used car sales dealerships and
individuals for personal use.

The facility is not expected to generate a substantial amount of traffic; and not generate traffic more
than expected in the General Plan at build-out. Vehicle trips will be generated by customers,
employees, and delivery trucks. Similar to Pick-A-Parts, the facility will be open every day from 7:30
am to 6 pm. Generally, auctions are held on limited days and hours; and customer vehicle trips for
auctions are generated during off-peak hours. Vehicles are also sold and auctioned by internet, which
reduces the number of trips generated. The operators of Pick-A-Part will operate the facility with
approximately 2 persons employed by the proposed facility.

Parking is proposed on the Pick-A-Part site located to the west. Customers will be transported by golf
cart from the parking lot near Santa Fe Avenue to the proposed facility. Although primary access will be
from Santa Fe Avenue, travelers will also utilize Catalpa Street, Eucalyptus Street and “I” Avenue to
access the facility (63 &64). In addition, G Avenue will be used by the facility for dropping off vehicles.
These streets are currently paved and will be improved, at build-out, to provide adequate access to this
area.

The 6 acre car auction facility is located 260 feet east of “I” Avenue. Since the 3.4 acres between the
auction yard and the right-of-way will remain vacant, no street improvements will be required along “I”
Avenue, although, the frontage of the property presently has partial street improvements. The rest of
Avenue will be improved along the property frontage when the 3.4 acres is developed.

ulu

The site design has been evaluated by both the City and the San Bernardino County Fire Department.
The applicant has stated that emergency access can be provided from the Pick-A-Part site to the west
(4). The site can also be accessed from “G” Avenue through a possible easement on Goodspeed’s
property to the south. Both of these access points are feasible provided the site has an approved turn-
around. Therefore, the proposed project's impact upon traffic and transportation systems will be less
than significant.

The project site is located approximately 5 miles from the Hesperia Airport and is not within an airport
safety zone (36). Consequently, the project will not cause a change in air traffic patterns nor an increase in
traffic levels or location. The project site will also not impact the air traffic patterns for the Southern
California Logistics Airport, nor the Apple Valley Airport.

The General Plan Update identifies areas where future residential, commercial, industrial, and
institutional development will occur. The GPUEIR analyzed the impact upon transportation at build-out
of the General Plan to the maximum allowable density permitted by the Land Use Plan. Based upon the
analysis, the City Council adopted a finding of a Statement of Overriding Considerations dealing with
transportation impacts (15). As a result, the impact of the proposed conditional use permit upon
transportation facilities is considered to be less than significant.
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XVII. UTILITIES AND SERVICE SYSTEMS. Would the project:

s
=5 |EEs5|EE | B
L o £
5e5pe8y £
£58|262858 o
coE(SHS|SHE|l =z
a) Exceed wastewater treatment requirements of the applicable Regional Water X

Quality Control Board (66)?

b) Require or result in the construction of new water or wastewater treatment X
facilities or expansion of existing facilities, the construction of which could
cause significant environmental effects (67 & 68)?

c¢) Require or result in the construction of new storm water drainage facilities or X
expansion of existing facilities, the construction of which could cause
significant environmental effects (69)?

d) Have sufficient water supplies available to serve the project from existing X
entitlements and resources, or are new or expanded entitlements needed (41

& 42)?

e) Result in a determination by the wastewater treatment provider which serves X
or may serve the project that it has adequate capacity to serve the project’s
projected demand in addition to the provider's existing commitments (67 &

68)?

f) Be served by a landfill with sufficient permitted capacity to accommodate the X
project’s solid waste disposal needs (70 & 72)?

g) Comply with federal, state, and local statutes and regulations related to solid X

waste (71)?

Comments.

The proposed project will not include restroom facilities that are connected to sewer. As a condition of
approval, the project is required to have at least one portable restroom and it must be maintained
regularly. There are water lines in “G” and “I” Avenues. However, the application states that the
proposed use is for “vehicle storage for car auction.” The site plan indicates that the 6 acres will be
covered with gravel and no landscaping is proposed. If water is used, however, it is expected to be
minimal and the project would need to comply with the requirements of Lahontan Regional Water Quality
Control Board (67). The project will not result in any substantial wastewater to be treated by the Victor
Valley Wastewater Reclamation Authority.

As part of construction of the project and if the site is paved, the City requires installation of an on-site
retention facility which will retain any additional storm water created by the impervious surfaces
developed as part of the project (69). Consequently, based upon a 100-year storm event, development
of this project will not increase the amount of drainage impacting downstream properties beyond that
which would occur prior to its development. Additionally, the retention facility will contain a filtration
system preventing contamination of the environment.

The Mojave Water Agency (MWA) has adopted a regional water management plan for the Mojave River
basin. The Plan references a physical solution that forms part of the Judgment in City of Barstow, et. al.
vs. City of Adelanto, et. al., Riverside Superior Court Case No. 208548, an adjudication of water rights in
the Mojave River Basin Area (Judgment). Pursuant to the Judgment and its physical solution, the
overdraft in the Mojave River Basin is addressed, in part, by creating financial mechanisms to import
necessary supplemental water supplies. The MWA has obligated itself under the Judgment “to secure
supplemental water as necessary to fully implement the provisions of this Judgment.” Based upon this
information the project will not have a significant impact on water resources not already addressed in the
Judgment or the City’s Urban Water Management Plan (UWMP) adopted in 1998. Furthermore, in a letter

21 CITY OF HESPERIA2-28
PLANNING COMMISSION



CUP11-10195 INITIAL STUDY

dated May 21, 1997 from the MWA's legal counsel confirmed for the City that the physical solution
stipulated to by the Hesperia Water District provides the mechanism to import additional water supplies

into the basin (41).

The Hesperia Water District (HWD) is the water purveyor for the City and much of its Sphere Of Influence
(SOI). The UWMP evidences that the City is currently using less than half of its available water supply
and that supply is projected to exceed demand beyond the year 2030 (42). The HWD has maintained a
surplus water supply through purchase of water transfers, allocations carried over from previous years,
and recharge efforts.

The City is in compliance with the California Integrated Waste Management Act of 1989, which requires
that 50 percent of the solid waste within the City be recycled. Currently, approximately 69 percent of the
solid waste within the City is being recycled (70 & 72). About 168 tons of solid waste is disposed at the
landfill and 243 tons are recycled of the total solid waste produced by the City per day. The waste disposal
hauler for the City has increased the capacity of its Materials Recovery Facility (MRF) to 600 tons per day
in order to accommodate future development. Therefore, the project will not cause a significant impact
upon utilities and service systems.

XVIil. MANDATORY FINDINGS OF SIGNIFICANCE.

Potentially
Significant
Less Than

X| Significant
With Mitigation
Less Than
Significant
Impact
No Impact

Impact

a) Does the project have the potential to degrade the quality of the environment,
substantially reduce the habitat of a fish or wildlife species, cause a fish or
wildlife population to drop below self-sustaining levels, threaten to eliminate a
plant or animal community, reduce the number or restrict the range of a rare
or endangered plant or animal or eliminate important examples of the major
periods of California history or prehistory?

b) Does the project have impacts that are individually limited, but cumulatively X
considerable? ("Cumulatively considerable” means that the incremental
effects of an individual project are significant when viewed in connection with |
the effects of past projects, the effects of other current projects, and the |
effects of probable future projects.) |

c) Does the project have environmental effects which will cause substantial X
adverse affects on human beings, either directly or indirectly? \

Comments.
Based upon the analysis in this initial study, a Negative Declaration may be adopted. Development of this

project will have a minor effect upon the environment. These impacts are only significant to the degree that
mitigation measures are necessary.

XiV. EARLIER ANALYSES.

Earlier analyses may be used where, pursuant to the tiering, program EIR, or other CEQA process, one
or more effects have been adequately analyzed in an earlier EIR or negative declaration. Section 15063
(c)(3)(D). In this case a discussion identifies the following:

The Certified General Plan Environmental Impact Report.
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a) Earlier analyses used. Earlier analyses are identified and stated where they are available for review.

b) Impacts adequately addressed. Effects from the above checklist that were identified to be within the
scope of and adequately analyzed in an earlier document pursuant to applicable legal standards are
noted with a statement whether such effects were addressed by mitigation measures based on the
earlier analysis.

a) Mitigation measures. For effects that are "Less than Significant with Mitigation Incorporated,”
describe the mitigation measures which are incorporated or refined from the earlier document and the
extent to which they address site-specific conditions for the project are described.

The following mitigation measures are recommended as a function of this project.

1. A pre-construction survey for the burrowing owl shall be conducted by a City approved, licensed
biologist, no more than 30 days prior to commencement of grading.

Authority: Public Resources Code Sections 21103 and 21107.

REFERENCES

(1)  Aerial photos of the City of Hesperia flown taken February, 2010 and on-site field investigations
conducted in July 2011.

(2) Section 3.13 (Public Services) of the 2010 City of Hesperia General Plan Update Environmental
Impact Report (GPUEIR), pages 3.13-1 thru 13-16.

(3) Section 3.0 of the 2010 City of Hesperia General Plan Open Space Element, pages 0S-13 thru
0S-27.

(4) Application and related materials for Conditional Use Permit CUP11-10195.
(5) Sections 16.16.550 and 16.16.555 of the Hesperia Municipal Code.
(6) Table 1 of Section 16.16.465 of the Hesperia Municipal Code.

(7)  Section 3.1.4 of the 2010 City of Hesperia General Plan Update Environmental Impact Report
(GPUEIR), page 3.1-6.

(8) United States Soil Conservation Service Soil Survey of San Bernardino County, California, Mojave
River Area, Pages 23 thru 24 and Map Sheet No. 31.

(9) 2010 Official Map showing the General Plan Land Use of the City of Hesperia and its sphere of
influence.

(10) 2010 Fire and Resource Assessment Program (FRAP), prepared by the California Department of
Forestry and Fire Protection, Figure 1.5.

(11) 2010 Fire and Resource Assessment Program (FRAP), prepared by the California Department of
Forestry and Fire Protection, Figure 1.1.4.

(12) Air Quality Section of the 2010 City of Hesperia General Plan Conservation Element, pages CN-47
thru CN-51.

(13) Section 3.3 (Air Quality) of the 2010 City of Hesperia General Plan Update Environmental Impact
Report (GPUEIR), pages 3.3-1 thru 3.3-30.

(14) Mojave Desert Air Quality Management District, Federal Particulate Matter (PM10) Attainment
Plan, July 31, 1995.

(15) Statement of overriding considerations for the 2010 City of Hesperia General Plan Update
Environmental Impact Report (GPUEIR).
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(16) Biological Resources Assessment, Technical Report for the Hesperia General Plan. Prepared
by: Michael Brandman Associates. February 25, 2010
(17) Chapter 16.24 of the City of Hesperia Municipal Code, Article Il. Desert Native Plant Protection.

(18) Section 3.2 of the 2010 City of Hesperia General Plan Update Conservation Element background
technical report, pages 8 and 9.

(19) Section 3.3.2 of the 2010 City of Hesperia General Plan Update Conservation Element
background technical report, pages 14 thru 25.

(20) 1988 United States Bureau of Land Management California Desert Conservation Area map.

(21) Technical Background Report in Support of the Cultural Resource Element: Hesperia
General Plan Update. Prepared by: Michael Brandman Associates. March 19, 2010

(22) Section 5 of the 2010 City of Hesperia General Plan Update Cultural Resource Element
background technical report, pages 21 thru 53.

(23) Cultural Resource Sensitivity Map Exhibit 5b of the 2010 City of Hesperia General Plan Update
Cultural Resource Element background technical report.

(24) Section 6 of the 2010 City of Hesperia General Plan Update Cultural Resource Element
background technical report, pages 62.

(25) Letter dated September 25, 2006 from Dave Singleton of the Native American Heritage
Commission within Appendix B of the 2010 City of Hesperia General Plan Update Cultural
Resource Element background technical report.

(26) Section 3.0 of the 2010 City of Hesperia General Plan Safety Element, pages SF-5 thru SF-8.

(27) Exhibit SF-1 of Section 3.0 of the 2010 City of Hesperia General Plan Safety Element, page SF-9.

(28) Figure 1-2 of Section 1.2 of the 2010 City of Hesperia General Plan Update Safety Element
background technical report, page 1-5.

(29) Chapter 1 of the 2010 City of Hesperia General Plan Update Safety Element background technical
report, page 1-12.

(30) Current Hesperia water and sewer line atlas, page K-13S.

(31) Section 1 of the 2010 City of Hesperia General Plan Update Climate Action Plan, page 1.
(32) 2010 City of Hesperia General Plan Update Climate Action Plan.

(33) Table 5 of Section 3 of the 2010 City of Hesperia General Plan Update Climate Action Plan, page
20 and 21.
(34) Hazardous Materials Section of the 2010 Hesperia General Plan Safety Element, page SF-32.

(35) Section 5 of the 2010 City of Hesperia General Plan Update Safety Element background technical
report, pages 5-4 and 5-5.
(36) 2010 City of Hesperia General Plan Update Land Use Element, pages LU-71 and LU-72.

(37) Disaster Preparedness, Response, and Recovery Section of the 2010 Hesperia General Plan
Safety Element, pages SF-37 thru SF-48.

(38) Fire Hazard Section of the 2010 Hesperia General Plan Update Environmental Impact Report
(GPUEIR), page 3.7-9.

(39) Section 3.8.3 of the 2010 Hesperia General Plan Update Environmental Impact Report (GPUEIR),
page 3.8-13.

(40) Section 3.8.3 of the 2010 Hesperia General Plan Update Environmental Impact Report (GPUEIR),
page 3.8-15.
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(41) Section 3.0 of the 2010 City of Hesperia General Plan Update Conservation Element, pages CN-7
thru CN-10.
(42) Mojave Water Agency letter dated March 27, 1996.

(43) Exhibit SF-3 of the 2010 City of Hesperia General Plan Update Safety Element, page SF-21.

(44) Flooding Hazards Section of the 2010 City of Hesperia General Plan Update Safety Element,
pages SF-16 thru SF-18.

(45) 1996 Hesperia Master Plan of Drainage Volume lll, identifying future improvements for the 1-01
drainage facility.

(46) Section 3.0 of the 2010 City of Hesperia General Plan Update Safety Element, page SF-8.

(47) Table 1 of Section 16.16.465 of the Hesperia Municipal Code, page 419.
(48) 2010 City of Hesperia General Plan Update Conservation Element, page CN-20.
(49) 2010 City of Hesperia General Plan Update Noise Element, page NS-4.

(50) Section 16.20.125 of the Hesperia Municipal Code, pages 464 thru 467 and Table NS-5 of Section
2.0 of the 2010 City of Hesperia General Plan Update Noise Element, pages NS-11 and NS-12.

(51) Table 7 of Section 2.2.1 of the 2010 City of Hesperia General Plan Update Noise Element
background technical report, page 22.

(52) Table 3.11-10 of the 2010 Hesperia General Plan Update Environmental Impact Report
(GPUEIR), page 3.11-45.

(53) Dam Inundation Map within Section 3.2 of the 2010 City of Hesperia General Plan Update Safety
Element background technical report, page 3-22.

(54) FEMA Flood Map within Section 3.1 of the 2010 City of Hesperia General Plan Update Safety
Element background technical report, page 3-9.

(55) Table 8 within Section 2.2 of the 2010 City of Hesperia General Plan Update Noise Element
background technical report, page 22.

(56) Section 2.0 of the 2010 City of Hesperia General Plan Update Noise Element, page NS-13.

(57) 2007 Trip Generation Manual, Volume I, 7" Edition, Institute of Transportation Engineers, page
89.

(58) 2007 Trip Generation Manual, Volume I, 7" Edition, Institute of Transportation Engineers, page
1470

(59) 1991 City of Hesperia Ordinance 180 entitled “An Ordinance of the City Council of the City of
Hesperia, California, Establishing a Development Impact Fee for all New Residential, Commercial,
and Industrial Structures” and Resolution No. 2007-110 on November 20, 2007.

(60) 2007 California Plumbing Code Section 713.4, page 137.

(61) Condition entitled “Pavement” of the proposed conditions of approval for CUP11-10195.
(62) California Health and Safety Code Section 25232 (b) (1) (A-E).

(63) Traffic Circulation Plan within the 2010 City of Hesperia General Plan Update Circulation Element,
page Cl-17.

(64) Section 2.2 of the 2010 City of Hesperia General Plan Update Circulation Element background
technical report, page 4.

(65) Sections 6.3 and 6.4 of the 2010 City of Hesperia General Plan Update Circulation Element
background technical report, pages 74 and 75.
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(66) Section 3.8 of the 2010 City of Hesperia General Plan Update Environmental Impact Report
(GPUEIR), pages 3.8-8 thru 3.8-14.

(67) Environmental policies of the Lahontan Regional Water Quality Control Board regarding use of
private wastewater treatment systems.

(68) 2007 California Plumbing Code, Table 7-3.

(69) Condition entitled “On-site Retention” of the proposed conditions of approval for CUP11-10195.
(70) 2009 California Department of Resources, Recycling and Recovery Annual AB939 Report.

(71) California Integrated Waste Management Act (AB 939).

(72) Quarterly data of the San Bernardino County Disposal Reporting System for the 2™ quarter 2010.

(73) Section 15183.5 — Tiering and Streamlining the Analysis of Greenhouse Gas Emissions, March
18, 2010 Amendments to the Guidelines for Implementation of the California Environmental
Quality Act.
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ATTACHMENT 5

RESOLUTION NO. PC-2011-29

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF
HESPERIA, CALIFORNIA, APPROVING A REVISED CONDITIONAL USE
PERMIT TO ESTABLISH A CAR SALES/AUCTION FACILITY ON 6 ACRES
ZONED I-1 LOCATED ON THE WEST SIDE OF “I” AVENUE, 625 FEET
NORTH OF EUCALYPTUS STREET (CUP11-10195)

WHEREAS, Team Truck Dismantling has filed an application requesting approval of revised
Conditional Use Permit CUP11-10123 described herein (hereinafter referred to as "Application”);
and

WHEREAS, the Application applies to 6 acres within the Light Manufacturing (I-1) designation,
located on the west side of “I” Avenue, 625 feet north of Eucalyptus Street and consists of
Assessor's Parcel Numbers 0415-011-12; and

WHEREAS, the Application, as contemplated, proposes to construct car sales/auction facility on 6
acres; and

WHEREAS, the site is currently vacant and is surrounded by existing developments. The
properties to the north include light industrial uses. The card lock gas station exists to the south.
The property to the west includes a large salvage and wrecking yard. On the opposite side of “I”
Avenue to the east is a residential neighborhood; and

WHEREAS, the properties to the north and south are designated Service Commercial (C-3) and
Limited Manufacturing (I-1) by the General Plan Land Use map. The property to the west is
designated General Manufacturing (I-2). The properties to the east are designated Rural
Residential (RR-20000); and

WHEREAS, an environmental Initial Study for the proposed revised conditional use permit was
completed on July 19, 2011, and no significant adverse impacts were identified. Mitigated
Negative Declaration ND-2011-04 was subsequently prepared; and

WHEREAS, on August 11, 2011, the Planning Commission of the City of Hesperia conducted a
hearing on the Application and concluded said hearing on that date; and

WHEREAS, all legal prerequisites to the adoption of this Resolution have occurred.
NOW THEREFORE, BE IT RESOLVED BY THE CITY OF HESPERIA PLANNING
COMMISSION AS FOLLOWS:

Section 1. The Planning Commission hereby specifically finds that all of the facts set forth
in this Resolution are true and correct.
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Section 2. Based upon substantial evidence presented to this Commission during the
above-referenced August 11, 2011 hearing, including public testimony and written and oral
staff reports, this Commission specifically finds as follows:

(a) The site for the proposed use is adequate in size and shape to
accommodate the proposed use because the site can accommodate all
proposed improvements in conformance with the development code.

(b) The proposed use will not have a substantial adverse effect on abutting
properties or the permitted use thereof because the proposed project is
consistent with the City’s Limited Manufacturing (I-1) General Plan Land
Use designation and the surrounding industrial type uses. “I' Avenue
serves as an adequate buffer between the industrial uses and residential
uses to the east.

(c) The proposed project is consistent with the goals, policies, standards and
maps of the adopted Zoning, Specific Plan, Development Code and all
applicable codes and ordinances adopted by the City of Hesperia because
the project is consistent with the regulations allowing car sales/auction use
within the I-1 designation. In addition, the development complies with
standards for driveway aisles, parking, fire lanes and turn-around, and
loading areas.

(d) The site for the proposed use will have adequate access based upon the
site’s access from “I” and “G” Avenues.

(e) The proposed project is consistent with the adopted General Plan of the City
of Hesperia. The project site is within the -1 General Plan Land Use
designation. A car sales/auction facility is an allowable use with approval of
a conditional use permit.

Section 3. Based on the findings and conclusions set forth in this Resolution, this
Commission hereby approves Conditional Use Permit CUP11-10195 subject to the
conditions of approval as shown in Attachment “A”.

Section 4. The Secretary shall certify to the adoption of this Resolution.

ADOPTED AND APPROVED this 11" day of August 2011.

Chris Elvert, Chair, Planning Commission

ATTEST:

Kathy Stine, Secretary, Planning Commission
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ATTACHMENT A’
List of Conditions for Site Plan Review CUP11-10195

Approval Date: August 11, 2011
Effective Date: August 23, 2011
Expiration Date: August 23, 2014

This list of conditions apply to a revised Conditional Use Permit to construct to establish
a car sales/auction facility on 6 acres zoned I-1 on the west side of “I” Avenue, 625 feet
north of Eucalyptus Street. Any change of use or expansion of area may require approval
of a revised Conditional Use Permit application (Applicant: Team Trucking Dismantling;
APN: 0415-011-12).

The use shall not be established until all conditions of this revised Conditional Use
Permit application have been met. This approved revised Conditional Use Permit shall
become null and void if all conditions have not been completed within three (3) years of
the effective date. Extensions of time of up to twelve (12) months may be granted upon
submittal of the required application and fee prior to the expiration date.

(Note: The “Init” and “Date” spaces are for internal city use only).
Init Date

SUBMITTAL OF PUBLIC IMPROVEMENT PLANS SHALL INCLUDE THE FOLLOWING:

1. Building Construction Plans. If a building or structure is proposed, five
complete sets of construction plans, prepared and wet stamped by a
California licensed Civil or Structural Engineer or Architect, shall be
submitted to the Building Division with the required application fees for
review. (B)

2. Drainage Study. The Developer shall submit a Final Hydrology / Hydraulic
study identifying the method of collection and conveyance of tributary flows
from off-site as well as the method of control for increased run-off generated
on-site. (E)

3. Geotechnical Report. The Developer shall provide two copies of the soils
report with the grading plan. The soils report shall substantiate with all
grading, building, and public improvement plans. In addition, a percolation
report shall be performed to substantiate the percolation of the on-site
drainage retention areas. Include “R” value testing and pavement
recommendations for public streets (E, B)

4. Title Report. The Developer shall provide a complete title report 80-days or
newer from the date of submittal. (E)

5. NPDES. The Developer shall apply for the required NPDES (National
Pollutant Discharge Elimination System) permit with the Regional Water
Quality Control Board and pay applicable fees. (E)
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6. Storm Water Pollution Prevention Plan. The Developer shall provide a
Storm Water Pollution Prevention Plan (SWPPP), which addresses the
method of storm water run-off control during construction. (E)

7. Utility Non-interference / Quitclaim Document(s). The Developer shall
provide non-interference and or quitclaim letter(s) from any applicable utility
agencies for any utility easements that affect the proposed project. All
documents shall be subject to review and approval by the Engineering
Department and the affected utility agencies. The improvement plans will not
be accepted without the required documents and approval from the affected
agencies. (E)

8. Plan Check Fees. Along with improvement plan submittal, the Developer
shall pay applicable plan-checking fees. Improvement Plans and requested
studies shall be submitted as a package. (E)

9. Indemnification. As a further condition of approval, the Applicant agrees to
and shall indemnify, defend, and hold the City and its officials, officers,
employees, agents, servants, and contractors harmless from and against any
claim, action or proceeding (whether legal or administrative), arbitration,
mediation, or alternative dispute resolution process), order, or judgment and
from and against any liability, loss, damage, or costs and expenses
(including, but not limited to, attorney's fees, expert fees, and court costs),
which arise out of, or are in any way related to, the approval issued by the
City (whether by the City Council, the Planning Commission, or other City
reviewing authority), and/or any acts and omissions of the Applicant or its
employees, agents, and contractors, in utilizing the approval or otherwise
carrying out and performing work on Applicant’s project. This provision shall
not apply to the sole negligence, active negligence, or willful misconduct of
the City, or its officials, officers, employees, agents, and contractors. The
Applicant shall defend the City with counsel reasonably acceptable to the
City. The City’s election to defend itself, whether at the cost of the Applicant
or at the City’s own cost, shall not relieve or release the Applicant from any of
its obligations under this Condition. (P)

CONDITIONS REQUIRED PRIOR TO GROUND DISTURBING ACTIVITY:

10. Approval of Improvement Plans. All required improvement plans shall be
prepared by a registered Civil Engineer per City standards and per the City’s
improvement plan checklist to the satisfaction of the City Engineer. Five sets
of improvement plans shall be submitted to the Development Services
Department and Engineering Department for plan review with the required
plan checking fees. All Public Works plans shall be submitted as a complete
set. (E)

11. Utility Non-interference / Quitclaim Document(s). The Developer shall
provide non-interference and or quitclaim letter(s) from any applicable utility
agencies for any utility easements that affect the proposed project. All
documents shall be subject to review and approval by the Engineering 2-37
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Site Plan Review (CUP11-10195)
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Department and the affected utility agencies. Grading permits will not be
issued until the required documents are reviewed and approved by all
applicable agencies. Any fees associated with the required documents are
the Developer’s responsibility. (E)

12. NPDES. The Developer shall provide a copy of the approved original NPDES
(National Pollutant Discharge Elimination System) permit from the Regional
Water Quality Control Board and provide a copy of fees paid. The copies
shall be provided to the City’s Engineering Department. (E)

13. Storm Water Pollution Prevention Plan. All of the requirements of the
Storm Water Pollution Prevention Plan shall be incorporated and be in place
prior to issuance of a grading permit. (E)

14. Grading Plan. The Developer shall design a Grading Plan with existing
contours tied to an acceptable City of Hesperia benchmark. The grading plan
shall indicate building “footprints” and proposed development of the retention
basins, as a minimum. The site grading and building pad preparation shall
include the recommendations provided by the Preliminary Soils Investigation.
All proposed walls shall be indicated on the grading plans showing top of wall
(tw), top of footing (tf), and the finish grade (fg) elevations. (E)

15. Off-Site_Grading Letter(s). It is the Developer's responsibility to obtain
signed Off-Site Grading Letters from any adjacent property owner(s) who are
affected by any Off-Site Grading that is needed to make site work. The Off-
Site Grading letter, along with the latest grant deed, must be submitted to the
City’s Engineering Department for plan check approval. (E)

16. Drainage Acceptance Letter(s). It is the Developer’s responsibility to obtain
signed Drainage Acceptance Letters from any adjacent property owner’s who
are affected by concentrated off-site storm water discharge from any on-site
retention basins and storm water runoff. The Acceptance letter, along with
the latest grant deed, must be submitted to the City's Engineering
Department for plan check approval. (E)

17. On-site Retention. The Developer shall design / construct on-site retention
facilities, which have minimum impact to ground water quality. This shall
include maximizing the use of horizontal retention systems and minimizing
the application of dry wells / injection wells. All dry wells / injection wells shall
be 2-phase systems with debris shields and filter elements. All dry wells /
injection wells shall have a minimum depth of 30’ with a max depth to be
determined by soils engineer at time of boring test. Per Resolution 89-16 the
Developer shall provide on-site retention at a rate of 13.5 Cu. Ft per every
100 Sq. Ft. of impervious materials. Any proposed facilities, other than a City
approved facility that is designed for underground storage for on-site
retention will need to be reviewed by the City Engineer. The proposed design
shall meet City Standards and design criteria established by the City
Engineer. A soils percolation test will be required for alternate underground
storage retention systems. (E)
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18. Pavement: Based on the proposed use, all areas of the site that will be
occupied by vehicles shall be paved. Developer shall propose a structural
section adequate for the use. (E)

19. Fish & Game Fee. The applicant shall submit a check to the City in the
amount of $2,094.00 payable to the Clerk of the Board of Supervisors of San
Bernardino County to enable the filing of a Notice of Determination. (P)

20. Pre-construction Survey. A pre-construction survey for the burrowing owl
shall be conducted by a City approved and licensed biologist, no more than
30 days prior to ground disturbance. (P)

21. Pre-construction Meetings. Pre-construction meetings shall be held
between the City, the Developer, grading contractors, and special inspectors
to discuss permit requirements, monitoring and other applicable
environmental mitigation measures required prior to ground disturbance and
prior to development of improvements within the public right-of-way. (B, P)

22. Design for Required Improvements. Improvement plans for off-site and on-
site improvements shall be consistent with the plans approved as part of this
site plan review application. (E, P)

23. Jurisdiction. Prior to any construction occurring on any parcel, the applicant
shall contact the San Bernardino County Fire Department for verification of
current fire protection requirements. All new construction shall comply with
the current California Fire Code requirements and all applicable statutes,
codes, ordinances and standards of the Fire Department. [F-1]

24. Access. The development shall have a minimum of ONE (1) point of
vehicular access. These are for fire/emergency equipment access and for
evacuation routes.

25. Single Story Road Access Width. The site shall have access provided by
approved roads, alleys and private drives with a minimum twenty six (26) foot
unobstructed width and vertically to fourteen (14) feet six (6) inches in height.
Other recognized standards may be more restrictive by requiring wider
access provisions.

26. Multi-Story Road Access Width. If buildings are constructed, buildings
three (3) stories in height or more shall have a minimum access of thirty (30)
feet unobstructed width and vertically to fourteen (14) feet six (6) inches in
height.  [F-41]

CONDITIONS REQUIRED PRIOR TO BUILDING PERMIT ISSUANCE:

27. Fencing. The Developer shall submit four sets of fencing plans to the

Building Division with the required application fees for all proposed fencing.

The plans shall provide an 8-foot high decorative metal fence along the

perimeter of the facility in accordance with the Development Code. All gates

shall be constructed from the same solid decorative metal fence material and
match Pick-A-Part fencing. (P) 2-39
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28. Light and Landscape District Annexation. Developer shall annex property
into the lighting and landscape district administered by the Hesperia
Recreation and Parks District. The required forms are available from the
Building Division and once completed, shall be submitted to the Building
Division. (RPD)

CONDITIONS REQUIRED PRIOR TO CERTIFICATE OF OCCUPANCY:

29. As-Built Plans. The Developer shall provide as-built plans in AutoCAD 2007
Format. (E)

30. Public Improvements. All public improvements shall be completed by the
Developer and approved by the Engineering Department. Existing public
improvements determined to be unsuitable by the City Engineer shall be
removed and replaced. (E)

31. Development Fees. If any building or structure is proposed, the Developer
shall pay required development fees as follows:

A. Development Impact Fees (B)
B. Utility Fees (P)

32. Utility Clearance(s)/Certificate of Occupancy. The Building Division will
provide utility clearances on individual buildings after required permits and
inspections and after the issuance of a Certificate of Occupancy on each
building. Utility meters shall be permanently labeled. Uses in existing
buildings currently served by utilities shall require issuance of a Certificate of
Occupancy prior to establishment of the use. (B)

33. On-Site_Improvements. All on-site improvements as recorded in these
conditions, and as shown on the approved site plan shall be completed in
accordance with all applicable Title 16 requirements. Any exceptions shall be
approved by the Director of Development Services. (P)

34. Override Switch. Where an automatic electric security gate is used, an
approved Fire Department override switch (Knox ®) is required. [F86]

THE FOLLOWING ARE CONTINUING CONDITIONS. FAILURE TO COMPLY WITH THESE
CONDITIONS MAY RESULT IN REVOCATION OF THE CONDITIONAL USE PERMIT:

35. Noise and Vibration. The use shall not exceed the general performance
standards for noise and vibration contained within Sections 16.20.125 and
16.20.130 of the Development Code. (P)

36. Portable restrooms. Portable restrooms shall be provided on-site for
customers and restrooms shall be maintained on a regular basis. (P)
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37. Car washing. No car washing shall occur in unpaved areas.

IF YOU NEED ADDITIONAL INFORMATION OR ASSISTANCE REGARDING THESE
CONDITIONS, PLEASE CALL THE APPROPRIATE DIVISION LISTED BELOW:

SPRcoa2.lst

(P) Planning Division

(B) Building Division

(E) Engineering Division

(F) Fire Prevention Division

(RPD) Hesperia Recreation and Park District

947-1200
947-1300
947-1414
947-1012
244-5488
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City of FHesperia

Planning Commission Workshop

City-Freeway Pylon Signs

The purpose of the workshop is to discuss concepts and ideas with the
Commission, property owners and the public regarding a possible program to
build City-sponsored signs along the freeway. These signs would enhance the
City’s presence and enable businesses to benefit from additional freeway
exposure not otherwise available due to their location within the City.

City of Thespaio -

This workshop will be
held during the Hesperia ~ S EH=Ea 2
Planning Commission & MAOR2 |
meeting on Thursday, j
August 11, 2011
at 6:30 p.m. in the
City Council Chambers
9700 Seventh Avenue
Hesperia, CA 92345

t MAJOR 1 (jﬂy_yrE#_«k_rqmln ==

FRONT VIEW

FRONT VIEW

For additional information, please contact Principal Planner Dave Reno, AICP
760/947-1253 or by e-mail at dreno@cityofhesperia.us.
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City of Hespetia

CITY OF HESPERIA
DEVELOPMENT REVIEW COMMITTEE

City Hall Joshua Room
9700 Seventh Avenue
Hesperia, CA 92345
BEGINNING AT 10:00 A.M.
WEDNESDAY, JULY 20, 2011

A. PROPOSALS:

1. JOAQUIN CASTELLANOS (SPR11-10218)

Proposal: A revised site plan review to install a street-facing, roof-mounted
photovoltaic system.

Location: 11484 Fifth Street (APN: 0414-061-22)
Planner: Lisette Sanchez-Mendoza

Action: Administrative Approval

2. JOAQUIN CASTELLANOS (SPR11-10219)

Proposal: A revised site plan review to install a street-facing, roof-mounted
photovoltaic system.

Location: 8155 First Avenue (APN: 0412-054-03)
Planner: Lisette Sanchez-Mendoza

Action: Administrative Approval

3. ADVANCE DISPOSAL COMPANY, INC. (CUP11-10217)

Proposal: A conditional use permit to allow for an expansion of the existing material
recovery facility.

Location: 17105 Mesa Street (APN: 0415-201-06, 07, 10 & 24)

Planner: Daniel Alcayaga

Action: Continued indefinitely
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Development Review Committee Regular Meeting
July 20, 2011
Page 2

4. ERIC HAWKES (ME11-10221)

Proposal: Minor exception to allow a 1,386 square foot detached garage exceeding
the allowable accessory building area limitation.

Location: 8055 Windsor Avenue (APN: 0398-155-19)
Planner: Stan Liudahl

Action: Administrative Approval

5. LOVE'S TRAVEL STOPS AND COUNTRY STORES, INC. (CUP11-10197) &
(SPL11-10206)

Proposal: A conditional use permit to construct an 11,805 square foot travel center,
including a convenience store and vehicle service center, fuel islands for
both semi-trucks and passenger vehicles, a drive-thru restaurant and the
sale of beer and wine for off-site consumption on 10.6 gross acres and a
specific plan amendment from the Neighborhood Commercial to the
Commercial Industrial Business Park District of the Main Street and
Freeway Corridor Specific Plan.

Location: Southeast corner of Outpost Road and Joshua Street
(APN: 3039-361-01)

Planner: Stan Liudahl

Action: Forwarded to September 8, 2011 Planning Commission.
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City of Hegperia

CITY OF HESPERIA
DEVELOPMENT REVIEW COMMITTEE

City Hall Joshua Room
9700 Seventh Avenue
Hesperia, CA 92345
BEGINNING AT 10:00 A.M.
WEDNESDAY, AUGUST 3, 2011

A. PROPOSALS:

1. JERRY HACKBARTH (CUP11-10225)

Proposal: A conditional use permit to allow the sale of beer within a micro brewery
facility zoned CIBP.

Location: 12221 Poplar (APN: 3064-641-10)
Planner: Lisette Sanchez-Mendoza

Action: Forwarded to September 8, 2011 Planning Commission.
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